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The Right Way To Calculate Atty Fees In Class Actions 

Law360, New York (December 4, 2015, 10:45 AM ET) --  
The Eleventh Circuit Court of Appeals reaffirmed its long-held position that attorneys’ 
fees should be awarded based on a percentage of the total monetary awards made 
available to the class in class action settlements, as opposed to the actual claimed 
total value of the settlement. The Eleventh Circuit also held that indirect benefits to 
the class — such as injunctive relief and/or cy pres awards — are properly included in 
a court’s valuation of the total “settlement pie” from which the court should calculate 
a reasonable attorneys’ fee. The timing of the unpublished opinion in Poertner v. The 
Gillette Co., No. 14-13882, (July 16, 2015), was important — the Eleventh Circuit 
issued the opinion immediately after other appellate courts — and in particular the 
Seventh Circuit, led by Judge Richard Posner — had begun to review class counsel fee 
applications with heightened skepticism based some unfortunate and unusual facts in 
one specific class case. The Eleventh Circuit’s reasoning is sound, will probably be 
followed by other circuits and its logic should prevail over any approach that bases 
class counsel’s fee recovery solely upon the value of the claims that settlement class 
members decide to file.[1] 
 
The facts of Poertner are straightforward. A class of consumers filed suit against 
Gillette Co. and its parent, Procter & Gamble Co., alleging that their Duracell Ultra 
Power batteries did not last longer than Duracell “Copper Top” batteries, as 
advertised, and that the companies had wrongfully charged a price premium based on 
their false representations. See Poertner; Third Amended Complaint, Poertner v. 
Gillette Co., No.6:12-cv-00803 (M.D. Fla. Nov. 1, 2013) [ECF No. 117]. The parties 
settled in September 2013 after extensive court-ordered mediation. See Poertner. The settlement 
covered a nationwide class of 7.26 million consumers, who would recover $3.00 per pack of batteries 
purchase if they filed a valid claim form. See id. The claim form was “straightforward: a one-page 
document that asked for the class member’s contact information, the number of packages purchased, 
the type and size of the batteries, the purchase location and the devices in which the batteries were 
used.” Id. The defendants also agreed to remove the allegedly misleading representations about the 
batteries from their packaging and agreed to donate $6 million worth of batteries to charitable 
organizations as a cy pres award. See id. at *2. The settlement also allowed class counsel to seek up to 
$5.68 million in fees and costs without opposition from the defendants; this amount was negotiated 
after all other material terms and would not be deducted from a fixed common fund. See id. 
 
Objectors challenged the monetary relief provided by the settlement, as well as its “claims-made” 
structure; the allocation of settlement benefits among class members, charitable interests and class 
counsel; the value of the injunctive relief; the cy pres award; the “clear sailing” and “kicker” clauses 
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relating to class counsel’s fees and costs; the amount of class counsel’s fees and costs; and whether the 
“settlement [wa]s the best practical means of providing relief to the class.” See id. at *4-6. On the issue 
of fee and costs, the objectors contended that class counsel’s share of the “settlement pie” was too 
large because the parties had based it on the total value of the monetary relief made available to the 
class, the injunctive relief and the cy pres award; the objectors argued for the calculation of counsel’s 
fees, to which the Eleventh Circuit applies a 25 percent-30 percent benchmark, based on only the value 
of the actual payments to class members who submitted claims. See id. at *6. The district court 
overruled all objections and the Eleventh Circuit affirmed. 
 
The Eleventh Circuit’s opinion affirming the calculation of fees based on the total relief made available 
to the settlement class continued long-standing Eleventh Circuit precedent approving the calculation of 
fees applying a percentage-of-recovery method to the total value of the settlement. See Waters v. 
International Precious Metals Corp., 190 F.3d 1291, 1295-96 (11th Cir. 1999) (affirming fee award of 33 
and 1/3 percent of total amount made available to class and determining that attorney’s fees may be 
determined based on total fund, not just actual payout to the class); see also Camden I Condo. 
Association v. Dunkle, 946 F.2d 768, 774 (11th Cir. 1991) (“attorney’s fees awarded from a common 
fund shall be based on a reasonable percentage of the fund established for the benefit of the class”); 
David v. America Suzuki Motor Corp., No. 08-cv-22278, (S.D. Fla. April 15, 2010) (settlement with 
ascertainable benefits may be treated as a common fund to which a percentage fee may be awarded, 
even if the fee is separately paid by the defendant); see, e.g., Boeing v. Van Gemert, 444 U.S. 472, 478 
(1980) (“[A] litigant or lawyer who recovers a common fund for the benefit of persons other than 
himself or his client is entitled to a reasonable attorney’s fee from the fund as a whole.”)[2] 
 
This result was certainly not guaranteed — the Poertner appeal was watched closely and there was 
considerable speculation about the Court’s opinion because of a rising tide of criticism of the Eleventh 
Circuit’s approach by courts and commentators, perhaps most vocally by the Seventh Circuit, led by 
Judge Posner in a few isolated cases and Ted Frank of the Institute for Class Action Fairness. Seventh 
Circuit opinions that have been critical of calculating fees from the total value of a settlement involved 
settlements have all been critically flawed in many other respects, whether they involved clear conflicts 
of interest, procedurally inequitable notice procedures, inadequate monetary relief or other indicia of 
collusion between the parties or inadequate representation in mediation. One of these settlements is 
discussed more fully below. Some courts have found that Frank is a professional objector, who often 
works with other professional objectors such as Chris Bandas, who make a business of attacking claims-
made settlements and the fee awards that result. Frank explained his long-standing relationship and 
business dealings with Bandas in a recent filing involving a dispute between the two objectors. See 
Motion for Center for Class Action Fairness to Withdraw from Representation of Jeffrey Collins et al., In 
re Capital One Telephone Consumer Protection Act Litigation, No. 15-1490, (7th Cir. 2015)[D.E. 56-1.]; 
See also Plaintiffs’ Opposition to Objector’s Motion, In re Transpacific Passenger Air Transportation 
Antitrust Litigation, 07-5634 (N.D. Cal. 2015)(Objector was the wife of an employee in Frank’s company). 
Their challenges are best explained by self-interest and ulterior motive as federal courts have reasoned: 

[P]rofessional objectors can levy what is effectively a tax on class action settlements, a tax that 
has no benefit to anyone other than to the objectors. Literally nothing is gained from the cost: 
Settlements are not restructured and the class, on whose benefit the appeal is purportedly 
raised, gains nothing.” ... As professor Samuel Issacharoff explained, “[t]he unfortunate game is 
to lodge pro forma objections at the trial stage, then negotiate a private resolution in order to 
drop the invariable notice of appeal. Once the case has progressed beyond the trial court, there 
is no longer any accountability for side payments to objectors’ counsel and the game is on.” 
 



 

 

In re Checking Account Overdraft Litigation 830 F. Supp. 2d 1330, 1362 (S.D. Fla. 2011) (quoting 
Barnes v. Fleet Boston Financial Corp., 2006 U.S. Dist. LEXIS 71072, at *3–4 (D. Mass. Aug. 22, 
2006); other internal citations omitted). See also, e.g., Dennis v. Kellogg Co., 2013 U.S. Dist. 
LEXIS 163118, at *11 (S.D. Cal. Nov. 14, 2013)) (quoting In re Law Office of Jonathan E. Fortman 
LLC, (E.D. Mo. Feb. 1, 2013) (“[W]hen assessing the merits of an objection to a class action 
settlement, courts consider the background and intent of objectors and their counsel, 
particularly when indicative of a motive other than putting the interest of the class members 
first.”); O'Keefe v. Mercedes-Benz USA LLC, 214 F.R.D. 266, 295 n.26 (E.D. Pa. 2003) (“Federal 
courts are increasingly weary of professional objectors: some of the objections were obviously 
canned objections filed by professional objectors who seek out class actions to simply extract a 
fee by lodging generic, unhelpful protests.”) 

 
In Frank’s case, objections are often lodged not only for financial gain, but also to promote a political 
agenda, without regard to the particular details of a claims-made settlement or what method of 
payment will afford the class the opportunity for the best practicable relief. 
 
The most-cited example of the Seventh Circuit’s opposition to awarding fees based on the total value of 
the benefits made available to the class is its opinion in Eubank v. Pella Corp., 753 F.3d 718 (7th Cir. 
2014), which involved a class action settlement negotiated on behalf of class members who had 
purchased defectively manufactured windows. In Eubank, Judge Posner took aim at the district court 
judge for valuing the settlement at $90 million — class counsel’s initial estimate of the potential payout 
to class members if all filed claims — rather than on the value of the actual claims made, which 
ultimately amounted to considerably less than the $11 million fee award that had been negotiated for 
class counsel. 753 F.3d at 723, 726. But the settlement in Eubank was rife with many other infirmities — 
Judge Posner himself characterized it as “inequitable — even scandalous.” Id. at 721 (7th Cir. 2014). The 
settlement reflected “almost every danger sign in a class action settlement,” including “fatal conflicts of 
interest”; opposition by named plaintiffs; a provision requiring class members to risk recovering nothing 
by submitting their claims to arbitration, where the defendants had reserved defenses, in order to be 
eligible for any meaningful settlement distribution; an award of only coupons to a portion of the class; 
12 to 13 page claim forms requiring class members to submit “a slew of arcane data, including the 
'product identity stamp,' 'Unit ID Label' and purchase order number of the product at issue; and an 
unnecessarily complex settlement notice." See id. at 725-26. Because the settlement “flunked the 
‘fairness’ standard by the one-sidedness of its terms and ... fatal conflicts of interest[,]” see id. at 729, it 
could not survive the closer scrutiny that might be warranted where “kicker” and “clear-sailing” 
provisions are part of a class action settlement. 
 
The problems with the settlement extended to the valuation of the monetary relief, and 
correspondingly, the calculation of counsel’s fee award; though class counsel and the district court had 
valued the monetary relief made available to the class at $90 million, of which counsel’s $11 million fee 
award would have comprised approximately 12 percent, the Seventh Circuit determined that the 
highest amount the class could realistically recover from the settlement was approximately $8.5 million, 
which would leave class counsel with a greater “recovery” than the class could possibly achieve. See id. 
at 726. This was the case in Eubank because the settlement was structured to class members’ 
disadvantage and in several ways. For example, in order to get meaningful relief from the settlement, 
some class members would be required to submit their claims to arbitration, where roughly half of them 
would prevail and would likely recover only 50 percent of their potential damages. See id. at 724-25, 
726-27. And for those who prevailed in arbitration, the settlement would deduct any recovery from 
outside sources. See id. at 726-27. These impediments to recovery were compounded by the complexity 
and confusion of the notice and claim forms, among other things, leading the court to conclude that 



 

 

even an $8.5 million aggregate class recovery was highly unlikely. Id. 
 
The settlement that class counsel had negotiated in Eubank stacked the deck against class members, 
leading the court to conclude that class counsel’s $11 million fee was not fair, adequate and reasonable. 
Under most circumstances that are often present in class action settlements, such as where the 
settlement is negotiated at arms-length under the supervision of a well-recognized mediator and where 
class member are given a fair and reasonable opportunity to submit easy to understand claim forms that 
provide meaningful recovery, a fee calculated based on the total value of the settlement will on most 
occasions, be fair, adequate and reasonable under Rule 23, even if that fee ultimately exceeds the value 
of the claims made. See, e.g., Braynen v. Nationstar Mortgage LLC, No. 14-cv-20726 [ECF No. 125] (Nov. 
9, 2015) (approving class action settlement with meaningful recovery made available, and class 
members were incentivized to submit claims, though claims rate could fall below 10 percent). 
 
As District Judge James Cohn of the Southern District of Florida stated last year in an opinion approving a 
claims-made settlement involving force-placed insurance:  

 
Where, as here, a claims-made process is a reasonable method for providing prompt and 
substantial relief to the class, requiring class members to file claim forms also maximizes the 
relief available to class members who opt to submit a claim. A settlement's fairness is judged by 
the opportunity created for the class members, not by how many submit claims. What matters is 
the settlement's value to each class member — it is ultimately up to class members to 
participate or not. Hamilton v. SunTrust Mortgage Inc., No. 13-cv-60749, (S.D. Fla. Oct. 24, 2014) 
(emphasis supplied). 

 
Correspondingly, the fairness of counsel’s fees should be based on this opportunity — courts should give 
considerable weight to counsel’s efforts to afford class members the opportunity to recover meaningful 
relief by availing themselves of a claims and notice process that is procedurally fair. And counsel should 
not be penalized for class members’ informed decision not to take advantage of such a settlement: 

There may be many reasons or no reasons why class members decide to participate in a 
settlement, e.g., a desire not to be involved in litigation, ideological disagreement with the 
justice system, their individual experiences with lender-placed insurance or sympathy for the 
defendant. ... Whatever the underlying reason that is a decision to be made by each class 
member. Those decisions, however, do not affect whether the settlement provided to the vlass 
is fair, adequate, and reasonable. Hall v. Bank of America NA, No. 12-cv-22700, (S.D. Fla. Dec. 14, 
2014). 

 
Courts should also take into account the significant economic risks undertaken by class counsel in 
litigating class actions, which are often exacerbated by the existence of competing parallel proceedings 
in other courts, which may reach settlement or certification first, and the considerable amount of labor 
that is usually undertaken to litigate a class action to resolution. See, e.g., Pinto v. Princess Cruise Lines 
Ltd., 513 F. Supp. 2d 1334, 1339 (S.D. Fla. 2007) (“A determination of a fair fee for class counsel must 
include consideration of the contingent nature of the fee, the wholly contingent outlay of out-of-pocket 
sums by class counsel and the fact that the risks of failure and nonpayment in a class action are 
extremely high. Cases recognize that attorneys' risk is “‘perhaps the foremost’ factor” in determining an 
appropriate fee award.”) (citations omitted); Allapattah Services Inc. v. Exxon Corp., 454 F. Supp. 2d 
1185, 1189 (S.D. Fla. 2006) (“Attorneys’ fees should be structured as an incentive for lawyers to risk 
achieving the highest possible benefits for the greatest number of class members.”); In re Quantum 
Health Resources Inc., 962 F. Supp. 1254, 1257 (C.D. Cal. 1997) (“[T]he court, in its discretion, should 



 

 

award a fee that is higher than strictly an hourly fee for noncontingent services, to compensate the 
lawyer for assuming this large contingent risk of nonpayment when the lawyer has performed and 
expended monies for the benefit of the class ...”) (quoting A. Conte, Attorney Fee Awards § 1.09) 
(emphasis added by court). 
 
United States Magistrate Jonathan Goodman (sitting by designation as district judge), also of the 
Southern District of Florida, entered an extremely thorough and well-reasoned opinion just last month 
granting final approval to a claims-made class action settlement and extensively interpreting both 
Poertner and Eubank in Braynen v. Nationstar Mortgage LLC, No. 14-cv-20726-JG (S.D. Fla.). In Braynen, 
Judge Goodman observed that sometimes implementing a claims process is the best practicable way to 
maximize the relief available to class members. Beginning with the Eleventh Circuit’s position that “the 
use of a claims process is not inherently suspect[,]”Braynen, No. 14-cv-20726 [ECF No. 125 at 32] 
(quoting Poertner), Judge Goodman noted that the court’s role was not to “impose a preferred payment 
structure on the setting parties,” id. at 33, but instead to determine whether the settlement presented, 
of which the payment structure was one component, was fair, reasonable and adequate. Where, as in 
Braynen, the settlements are “designed to incentivize class member participation[,]” the notice and 
claims procedures are procedurally fair, and indicia of collusion between the parties is entirely lacking, it 
is not the court’s role to select a different, reasonable payment structure than the one negotiated by the 
parties and there counsel. This is particularly so because direct-pay settlements may pose different, but 
equally important issues of concern to the parties and class members. Judge Goodman well-reasoned: 

A hypothetical direct‐payment structured settlement is not necessarily any fairer [than a claims-
made settlement]. Defendants have represented ... and the court has no reason to believe 
otherwise, that such a settlement would have been negotiated to provide recovery at a much 
lower percentage of settlement class members’ lender-placed insurance net premiums. 
Negotiating for a smaller amount to go to class members would, in effect, unfairly reward some 
class members for their own indifference at the expense of those who would take the minimal 
step of returning the simple claim form to receive the larger amount. 
 
While a claims‐made settlement structure does not guarantee an award to all class members, it 
does tend to maximize the opportunity available to each class member. See Faught, 668 F.3d at 
1242 (affirming approval of claims‐made settlement where class members could receive full 
compensation “rather than mere pennies on the dollar for a uniform cash payment”); In re 
Cendant Corp. Litig., 264 F.3d 201, 250‐51 (3d Cir. 2001) (explaining why a defendant can offer a 
higher percentage recovery in a claims‐made class settlement). 

 
... 

 
Sending unsolicited checks to unverified addresses and recipients increases the risk of 
misappropriation. Nonclass members could endorse over to themselves misdirected settlement 
checks. Attempting to recover money from individuals who fraudulently cash checks is 
impracticable. This is particularly important where a case presents a class of this size, and 
determining the amounts to be paid under a direct‐pay structure would potentially make 
settlement more costly than litigation. Hamilton. 
  
In addition, under a hypothetical direct‐payment structure without the Claim Form, the risk of 
waste increases. From an administrative standpoint, disbursement activity in a direct‐payment 
structured class settlement, including printing and mailing of checks, can be quite expensive. 
Checks in larger amounts (e.g., over $100) are likely to be printed on higher‐quality paper using 



 

 

security features. Returned checks can be expensive to process. And the accounting and bank 
fees associated with large volumes of returned and remailed checks also would be significant. 
Unsolicited mail is more likely to be discarded or set aside. Printing and mailing checks to 
hundreds of thousands of settlement class members who never asked for them could 
significantly increase the cost and effort of administering the settlement. The claim form’s 
verifications are thus the best chance at ensuring that the right persons receive the right 
payments at the right addresses. Id. at 35-37. 

 
Nor was Judge Goodman troubled by the potential for a low claims rate. Not only are settlements with 
low take rates routinely approved, see id. at 39 (citing authority), but claims rates can be misleading 
and, in some settlements, do not “measure anything especially meaningful.” Id. at 41. Calculating class 
counsel’s fees based on the number of claims made, correspondingly, defies logic and injects an element 
of arbitrariness into awarding counsel a fee based on both the work performed and the results achieved. 
The real test for any court should be in reviewing the specific facts in each case. First, the court must 
determine whether the notice was reasonable as originally approved by the court but also as actually 
administered by class counsel and the selected claims administrator. Second, the court should review 
the specifics of the mediation process to ensure that the settlement was reached at arms’ length. 
Finally, the court must carefully examine the claim process as well as the claim form to ensure that they 
were simple and easy to complete for all class members. Taken together, these considerations render 
the Eleventh Circuit’s approach sound and eminently equitable. 
 
—By Adam M. Moskowitz and Rachel Sullivan, Kozyak Tropin & Throckmorton LLP 
 
Adam Moskowitz is a partner in Kozyak Tropin's Miami office and is an adjunct professor at the 
University of Miami School of Law teaching class action litigation. Rachel Sullivan is of counsel in Kozyak 
Tropin's Miami office. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] See also, e.g., Lopez v. Youngblood, (E.D. Cal. Sept. 2, 2011) (“Many courts and commentators have 
recognized that the percentage of the available fund analysis is the preferred approach in class action 
fee requests because it more closely aligns the interests of the counsel and the class, i.e., class counsel 
directly benefit from increasing the size of the class fund and working in the most efficient manner.”) 
(citations omitted). 
 
[2] See, e.g., Faught v. American Home Shield Corp., 668 F.3d 1233, 1242-43 (11th Cir. 2011) (affirming 
separately negotiated attorneys’ fee award of 25 percent of cash award plus $1.5 million lump-sum 
payment, and relying on “well-settled law from this court that 25 percent is generally accepted as a 
reasonable fee award in common fund cases”) (citing Waters and Camden). See also, e.g., Masters v. 
Wilhelmina Model Agency Inc., 473 F.3d 423, 437-38 (2d Cir.2007) (citing Waters and rejecting both 
relevance of the Class Actions Fairness Act to fee determination and proposition that counsel award 
should be based on claims made because, inter alia, “[t]he entire fund, and not some portion thereof, is 
created through the efforts of counsel at the instigation of the entire class”); Bozak v. FedEx Ground 
Package Systems No. 3:11-cv-00738, 2014 U.S. Dist. LEXIS 106042, at *17-18 (D.N.J. July 31, 2014) (“In 
applying the common fund method, the Supreme Court, the Second Circuit and other Circuit Courts 
have held that it is appropriate to award attorneys’ fees as a percentage of the entire maximum gross 
settlement fund, even where amounts to be paid to settlement class members who do not file claims 



 

 

will revert v to the defendants.”); Curry v. AvMed  Inc., No. 10-cv-24513, 2014 U.S. Dist. LEXIS 48485, at 
*6 (S.D. Fla. Feb. 28, 2014) (citing Waters awarding fee of 25 percent of total value of the settlement 
achieved for the class).  
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