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Carnival Consumers Seek 11th Circ. Appeal In Insurance 
Row
By oyce Hanson

Law360 (January 31, 2019, 6:55 PM EST) -- A group of consumers who say that Carnival Corp. 
conceals kickbacks it reaps from the cost of travel insurance asked a Florida federal judge on 
Wednesday to dismiss their suit so they can appeal before the Eleventh Circuit her order telling them to 
arbitrate their claims with the cruise line.

Named plaintiff James Wolfe and five other consumers told U.S. District Judge Kathleen M. Williams in a 
motion to lift her previous stay and dismiss the case that the Eleventh Circuit had explained in a 2014 
decision in Martinez v. Carnival Corp. that it doesn’t have jurisdiction over an order compelling 
arbitration unless that order is final.

“Although the court granted the motion to compel arbitration, directed the clerk to administratively close 
the case, and dismissed all pending motions as moot, it also stayed the case for an unspecified 
purpose,” the motion said. “Based on Martinez, the fact that the court stayed the case may prevent the 
Eleventh Circuit from reviewing the arbitration order as a final order and thus may cause the Eleventh 
Circuit to require additional briefing on the jurisdiction issue, which will only delay this case.”

In an order issued on Jan. 4 Judge Williams found that the claims regarding Carnival's Vacation 
Protection Package fall under the scope of an arbitration provision in the ticket contracts that the 
consumers agreed to when they bought their tickets, as argued by the Miami-based cruise line.

In her seven-page order, Judge Williams pointed out that the Vacation Protection Package — which 
includes a cancellation fee waiver program provided by Carnival, travel insurance underwritten by a 
third-party insurer, and 24 worldwide travel assistance also provided by a third party — is sold at the 
same time that consumers book their cruise and agree to the ticket contract.

“Notably, the complaint also alleges that customers are not able to purchase a cruise ticket without 
electing to purchase VPP or not. The whole purpose of VPP is to protect plaintiffs' stay on the cruise, 
which is the core of the contract,” the order said.

Without the ticket contract, the Vacation Protection Package could not exist, and there would be no 
claims for the consumers to advance, Judge Williams said. She described the arbitration clause as 
broadly drafted with limited exceptions.

“In light of these facts and the strong federal policy favoring arbitration, it is clear that plaintiffs' claims 
that Carnival inflated the VPP fees relate to the contract,” she wrote.
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Additionally, the order said that even if the consumers' claims did not relate to the contract, they still fall 
under the scope of the arbitration clause in the ticket contract because they relate to the “guest's cruise.”

n this point, Judge Williams cited last year's ruling in Milfort v. Comcast Cable Communications 
Management LLC. In that case, U.S. District Judge K. Michael Moore, the chief judge of the Southern 
District of Florida, found that Comcast's relationship with the plaintiff customer was principally governed 
by their subscription agreement and that an arbitration clause in the agreement covered the company's 
failure to seek the customer's permission before conducting a credit check.

The Carnival plaintiffs — Wolfe, Erika Bruce, Shivon arris, Miguel ernandez, Sonia ernandez and 
Samad ainey — filed their complaint on Aug. 24, alleging that the cruise line reaped concealed 
kickbacks via the sale of the travel insurance policies, and deceptively marketed a scheme that unfairly 
passed on the cost of inflated premiums to consumers.

The complaint brought claims under Florida's Deceptive and Unfair Trade Practices Act and the New 
Jersey Consumer Fraud Act.

The plaintiffs seek to certify a nationwide class of consumers who purchased travel policies as part of 
Carnival’s VPP bundle, as well as subclasses of Florida and New Jersey consumers. They ask for 
injunctive relief, damages, attorneys’ fees, and pre- and post-judgment interest.

Adam M. Moskowitz, a lawyer for the consumers, told Law360 on Thursday that he and his clients 
disagree with Judge Williams’ conclusion that the consumers must individually arbitrate each of their 
allegations in what is the “same, common deceptive conduct” regarding Carnival’s travel insurance 
program.

“We want the case dismissed in full, so we are able to expeditiously go directly to the Eleventh Circuit 
Court of Appeal for them to decide this specific issue,” Moskowitz wrote in an email. “We have also been 
asked to now pursue these same claims in Small Claims Court which is allowed, even under what we 
contend is an inapplicable arbitration agreement, so we are investigating those procedures and may 
initiate such complaints in the very near future.”

Carnival does not comment on pending litigation, according to its counsel.
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Carnival is represented by Stuart H. Singer of Boies Schiller Flexner LLP.
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The case is Wolfe et al. v. Carnival Corp., case number 1:18-cv-23463, in the U.S. District Court for 
the Southern District of Florida.

-Additional reporting by Nathan Hale and Jeff Sistrunk. Editing by Peter Rozovsky.
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