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INTRODUCTION 

Class Counsel are very proud to present for final approval a class action settlement (the 

“Settlement”) that was already granted Preliminary Approval by this Court, on behalf of almost a 

million consumers who paid Defendant, Spartan Race, Inc. (“Spartan”), the $14 “Racer Insurance 

Fee” in connection with registering for a Spartan Race event during the Class Period. The Settlement 

provides relief valued at approximately $25.6 million to approximately 800,000 Class Members 

from across the country and requires important and valuable injunctive relief. As of this date, the 

Parties have received only 5 opt-outs and only 1 objection1 to final approval. This response to the 

Settlement is overwhelmingly supportive.  

The Settlement’s benefits were the result of significant, rigorous arm’s length negotiations 

by the Parties and their counsel, under the direction of a distinguished mediator, Michael Young of 

JAMS. Per the Court-approved notice plan, notice of this Settlement was disseminated to all Class 

Members via, among other things, establishment of a settlement website and direct email to those 

Settlement Class Members whose e-mail addresses Spartan identified in its records. 

Undersigned counsel were well positioned to evaluate and negotiate this Settlement because 

they had been actively litigating this matter against Spartan for nearly a year. Specifically, Plaintiff’s 

counsel investigated their claims and allegations through extensive discovery, including the review 

of tens of thousands of pages of documents and the depositions of key Spartan personnel, including 

its founder and CEO, Joe De Sena. Despite that work, Plaintiff and Class Members faced significant 

hurdles in litigating their claims to successful adversarial resolution. As such, and given the 

immediate and substantial benefits the Settlement will provide to the Class, there can be no question 

that the Settlement is “fair, reasonable, and adequate” and should be granted final approval.  

For this accomplishment, Class Counsel are asking for the Court to award them only 8.9% 

of the value of just the direct benefits to the Class (not including the significant injunctive relief) or 

up to $2,290,000.00 in fees and expenses, negotiated only after all Class Members’ benefits had 

been secured, under the direct supervision of a nationally recognized mediator, and payable by 

Spartan outside of the benefits that are provided to the Class. An award amounting to 8.9% of just 

 
1 Pursuant to the Preliminary Approval Order, the deadline to request exclusion from the Settlement 
Class or to object to the Settlement is April 7, 2021, and responses to objections are due by April 
27, 2021 [ECF No. 107 at 15, 18]. Accordingly, Class Counsel will file a response to any and all 
objections on or before April 27, 2021. Plaintiff does not waive any arguments regarding the validity 
or substance of any objection by not addressing same in this Motion because it would be premature. 

Case 1:20-cv-20836-BB   Document 110   Entered on FLSD Docket 03/24/2021   Page 2 of 22



 

2 
 

the monetary value of the recovery (not including the significant injunctive relief) made available 

to Class Members is well within the parameters established by the Eleventh Circuit in Poertner v. 

Gillette Co., 618 Fed. App’x 624, 629 (11th Cir. 2015). 

Class Counsel respectfully request that this Court grant final approval of the Settlement and 

approve the application for attorneys’ fees and costs. Plaintiff further requests that this Court reserve 

jurisdiction as to the Representative Plaintiff’s service award and instead reserve jurisdiction for 

reconsideration of just that award until Johnson v. NPAS Solutions, LLC, 2020 WL 5553312 (11th 

Cir. Sept. 17, 2020), is fully resolved. See Argument Section II.B., infra. A Proposed Order is 

attached as Exhibit A.  

FACTUAL BACKGROUND 

I. BACKGROUND OF THE LITIGATION AND MEDIATION 

Plaintiff initiated this action against Spartan on February 26, 2020. On April 13, 2020, 

Plaintiff filed the operative Amended Complaint [ECF No. 15] alleging that Spartan’s 

representations regarding the “Racer Insurance Fee,” objectively construed, would lead a reasonable 

consumer to believe that this mandatory, non-refundable $14 charge is used solely to purchase 

insurance on behalf of the Spartan event registrant. The Amended Complaint alleges that, in reality, 

and unknown to consumers, Spartan uses the Racer Insurance Fees to defray administrative 

expenses and as a hidden profit center for Spartan. Id., ¶¶ 20–21. Plaintiff alleges that Spartan’s 

representations regarding the Racer Insurance Fee were deceptive and the class members suffered 

damage. The Amended Complaint asserts claims for violations of the Massachusetts Consumer 

Protection Law, Massachusetts General Laws, Chapter 93A, et seq., and the Florida Deceptive and 

Unfair Trade Practices Act, §§ 501.201, et seq., Florida Statutes.  

Spartan filed a Motion to Transfer this case to Massachusetts and an alternative Motion to 

Dismiss. [ECF No. 24]. After extensive briefing and oral argument, the Court denied Spartan’s 

transfer motion, as well as Spartan’s Motion to Dismiss. [ECF Nos. 32, 34, 36]. The parties 

thereafter engaged in extensive discovery, exchanging hundreds of thousands of pages of documents 

and data, conducting several depositions and participating in multiple hearings on discovery 

disputes before Magistrate Judge Lauren Louis.  

Plaintiff filed his Motion for Class Certification on September 3, 2020, [ECF No. 58], which 

was fully briefed as of December 23, 2020. [ECF Nos. 63–65, 72–73, 95]. In November 2020, the 

parties moved to stay these proceedings in deference to a private mediation before Michael D. 
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Young, an experienced and highly regarded mediator with the New York office of JAMS. [ECF 

Nos. 79, 81]. Declaration of Michael D. Young dated January 27, 2021 [ECF Nos. 102-2, 103] 

(“Young Decl.”). In addition to counsel for the parties, outside coverage counsel for Travelers and 

Chubb, the two insurance carriers providing potential coverage to Spartan for the claims asserted in 

the action, participated actively throughout the mediation. Young Decl., ¶ 8. The mediation was 

hard-fought and protracted, extending over a two-month period, during which the parties 

participated in a full-day mediation session and multiple Zoom and telephonic follow on mediation 

sessions. See, e.g., Young Decl. Over the course of the mediation and as the negotiations progressed, 

the parties sought and obtained several extensions of the stay allowing them to continue their 

negotiations. See id.; see also [ECF Nos. 83–85, 87–88].  

At several points during the mediation, the parties reached a near impasse as counsel for 

Plaintiff pressed for enhanced settlement benefits to maximize the recovery for the putative class 

members. Spartan, for its part, emphasized that its insurers were asserting coverage defenses and 

that Spartan currently lacks the financial resources necessary to satisfy the claims asserted, should 

Plaintiff fully prevail at trial. Young Decl., ¶ 9. Spartan therefore consistently maintained throughout 

the mediation process that its precarious financial condition precluded it from making any 

meaningful monetary contribution to any class settlement. Id. 

Despite their best efforts, the parties informed the Court on December 22, 2020 that they had 

been unable to reach a mutually satisfactory settlement and the Court lifted the stay and reset the 

class certification hearing. [ECF Nos. 89–90]. On December 29, 2020, the Court heard oral 

argument on Plaintiff’s Motion for Class Certification, [ECF No. 97] at which the Court inquired 

about the status of the settlement negotiations. Counsel informed the Court that although their prior 

efforts had not achieved a settlement agreement, the parties had left open the door for further 

negotiations. After the class certification hearing, the parties continued settlement negotiations in 

the ongoing mediation with Mr. Young. After many weekend and late-night calls and Zoom 

conferences, Mr. Young made a mediator’s proposal, based upon all of the relevant circumstances, 

which the parties accepted. Young Decl., ¶ 11. 

Commenting on the mediation process, mediator Young attests that “[t]he proposed 

Settlement is the product of hard-fought arm’s length negotiations . . . conducted by extremely 

knowledgeable counsel having extensive experience in complex class actions, who were highly 
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knowledgeable concerning the claims and defenses asserted in the Action. The caliber of the 

representation of both sides was, in my experience, exemplary.” Id. ¶ 5.  

On January 28, 2021, Plaintiff filed an Unopposed Motion for Preliminary Approval of Class 

Action Settlement, [ECF No. 102]. The Court then preliminarily approved the Settlement on 

February 2, 2021. [ECF No. 107]. Thereafter, on February 5, 2021, in compliance with the Class 

Action Fairness Act (“CAFA”), 28 U.S.C. § 1715, Spartan caused fifty-three (53) CAFA Notice 

Packets to be mailed via Certified U.S. Mail to the U.S. Attorney General and to the Attorneys 

General of every state, the District of Columbia, Puerto Rico, and the Virgin Islands. (Tucci Decl., 

Exhibit B, at ¶¶ 2–3). To date, the parties have not received a single inquiry regarding the 

Settlement from the CAFA Notice. (Id. at ¶ 4.)  

II. THE SETTLEMENT TERMS AND AGREEMENT 

A. The Proposed Settlement Class  

All individuals in the United States who during the Class Period, based on Spartan’s records, 

paid a $14 “Racer Insurance Fee” or “Insurance Fee” in connection with an event organized and 

sponsored by Spartan. Excluded from the Class are (a) Defendant’s board members and executive 

level officers; (b) the federal district and magistrate judges assigned to this Action and their staff, 

and (c) individuals who submit a valid, timely exclusion/opt-out request. [ECF No. 102-3], ¶ II.A.3. 

B. Settlement Relief 

This proposed Settlement substantially fulfills the main objectives of this action and affords 

beneficial relief to the Settlement Class Members that certainly falls “within the range of potential 

recovery” through successful litigation of the claims asserted in this action. Although Spartan does 

not admit any fault or liability in the Settlement, Spartan has agreed to provide substantial relief to 

be distributed according to the Settlement Agreement. As described more fully below, each Class 

Member will be entitled to elect to receive either: (a) one four-month free membership to the 

“Spartan+ Membership Program,” or (b) one $5 electronic Voucher per each paid registration during 

the Class Period, up to a maximum of four (4) total electronic Vouchers per Class Member.  

Plaintiff and his counsel estimate that the value of the Settlement relief made available to 

Settlement Class Members, exclusive of the valuable injunctive relief, is similar (if not more) to 

relief that Class Members might receive, if they were able to certify this case nationwide over 
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Spartan’s objections and obtain a favorable jury verdict.2 Moreover, attached as Exhibit C is the 

Expert Declaration of forensic accountant Soneet Kapila (“Kapila Decl.”), which analyzes the 

specific value of the Settlement benefits. In addition, the Settlement Class Members stand to benefit 

from the important injunctive relief described below. The Court should find such relief to be fair, 

adequate, and reasonable, especially given the risks of success on the merits of Plaintiff’s claims. 

1. The Spartan+ Membership Program (the “Program”) 

Each Class member will be provided with a free four-month subscription to the Spartan+ 

Program, unless they select the alternative relief. [ECF No. 102-3], ¶ III.A. While the pandemic 

adversely impacted the operating revenues for Spartan and other companies operating mass 

participation events for which social distancing was not feasible, online or remote fitness 

memberships available through computer or personal device applications or websites have 

flourished and remain a growing industry. (Kapila Decl. ¶ 25). According to an industry analysis 

published in January 2021, the global fitness app market size was valued at “$4.4 billion in 2020 

and is expected to expand at a compound annual growth rate (CAGR) of 21.6% from 2021 to 2028.” 

Id. Further, the protracted spread of the COVID-19 pandemic resulting in nationwide lockdowns 

and social distancing norms has precipitated a transition to virtual fitness from traditional studios 

and gyms. Id. The growing awareness regarding health and wellness is also driving the market. Id. 

This, in turn, has vastly increased the downloads and usage of fitness apps. Id. 

According to a poll conducted in mid-2020, 74% of Americans used at least one fitness app 

or site during quarantine (41% for the first time), and “64% of Americans are now more interested 

in at-home fitness options,” and over half of those now plan on canceling their gym memberships 

for good. Id., ¶ 26. The average American used two fitness apps and took four online fitness classes 

during the lockdown. Id. Further, the global downloads of fitness and health apps since 2020 

increased by 46%. Id., ¶ 27. This increased usage rate of fitness apps due to a growing trend of 

online fitness training is driving the market globally. Therefore, memberships in a virtual fitness 

program have enjoyed a boost and provide a real and tangible benefit to the Class. Id., ¶ 28. 

This new Spartan+ Program subscription, recently launched in March 2021, provides 

significant value to each Settlement Class Member in that it includes: (1) subscription to an 

 
2 This estimate is based on the retail value of the free four-month membership in the Spartan + 
Membership Program, which is available at the election of the Settlement Class Members and as the 
default benefit if a Settlement Class Member does not affirmatively elect the Electronic Voucher(s).  
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enhanced Spartan Fit App (formerly $14.99/month),3 including online workouts, training programs, 

activity tracking and more from world class coaches; (2) free shipping and handling for merchandise 

ordered from Spartan’s website; (3) a 20% discount applicable to online merchandise purchases; (4) 

exclusive discounts on select Spartan merchandise available to Spartan+ members4; (5) free, 

downloadable, high-resolution photo downloads (without watermarks) after events; (6) access to 

other “members only” premium content on Spartan’s website; (7) express race day registration; (8) 

a Club Area for post-race recovery; (9) guaranteed start time choice for races; and (10) advanced 

race analysis to help participants with their fitness goals and to complete races. (Kapila Decl. ¶ 30). 

The retail cost of this membership program to the public is $7.99 per month, so the four-month 

free membership has a value to each Settlement Class Member of $32. Id., ¶ 31. Settlement Class 

Members are not required to provide any credit card to initiate the Program subscription and 

subscriptions will automatically terminate at the end of four months unless the Class Member 

affirmatively chooses to extend it. [ECF No. 102-3], ¶ III.A. 

Plaintiff’s expert, Mr. Kapila, opines that this pricing is a “reasonable market-based retail 

value for the Spartan+ Membership,” which includes benefits that “compare favorably to other 

digital fitness memberships, such as Peloton and Apple+,” and therefore “the value of the free 

Spartan+ Program afforded by the proposed Settlement approximates its retail value of $7.99 per 

month or $32 for the four-month free membership period allowed under the Settlement Agreement.” 

(Kapila Decl. ¶¶ 32–39). Thus, “the aggregate market-based retail value made available to Class 

Members for the Spartan+ Program component of the proposed Settlement totals $25.6 million.” 

Id., ¶ 39.  

2. Electronic Vouchers for Free Purchase of Spartan Merchandise 

As an alternative to the four-month free subscription to the Program, each Class Member 

may elect to receive one $5.00 electronic Voucher per each event for which they paid a full 

registration fee during the Class Period, up to a total of four (4) electronic Vouchers (for a combined 

value of $20.00). [ECF No. 102-3], ¶ III.B. Each electronic Voucher shall entitle the class member 

to a $5.00 credit towards the purchase of any non-discounted merchandise on Spartan’s website. Id. 

 
3 The Spartan Fit app previously launched by Spartan has been enhanced for inclusion in the 
Spartan+ Program.  
4 Currently there is a jacket available to Spartan + Program members for $99, with a retail value of 
$250. 
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There are currently many non-discounted merchandise items available for sale on the Spartan 

website for $5.00 or less, and Spartan has no intention of removing said items as a result of this 

Settlement. Id.; see also Kapila Decl. ¶¶ 41–44. Electronic Vouchers are fully transferable to friends 

and family and each Voucher will be valid for two (2) years from the date of issuance. [ECF No. 

102-3], ¶ III.B. Spartan currently sells Spartan Gift Cards in various dollar amounts that are utilized 

in a similar manner as the electronic Vouchers. Thus, “the value of the Electronic Voucher afforded 

by the proposed Settlement approximates its retail value of $5 per Electronic Voucher or $20 for the 

4 Electronic Vouchers allowed under the Settlement Agreement,” for an estimated aggregate value 

of $10 million. Kapila Decl. ¶¶ 43–44. 

3. Election of Benefits 

The Class Notice further informed each Class Member that they had sixty (60) days from 

the date the Class Notice email is sent to make their selection, otherwise the default relief will be 

the free four-month subscription to the Program. [ECF No. 102-3], ¶ III.B. Due to the fact that 

Spartan’s records contain all information sufficient to identify and directly contact the members of 

the Settlement Class and that there is no Claim Form or Claims Process, to save the substantial 

costs of administration by a third party, Spartan will primarily administer the Settlement in good 

faith and will absorb that cost and with the participation and oversight of Class Counsel. If Spartan’s 

records conflict with information submitted by a claimant, counsel for both Parties shall in good 

faith attempt to resolve the conflict as they have done throughout the pendency of this matter. 

4. Injunctive Relief to the Settlement Class 

Plaintiff’s main reason for bringing this litigation was so Spartan provides full and adequate 

disclosures regarding the $14 “Racer Insurance Fee.” In addition to providing all Class Members 

with the relief described above, Spartan also agrees to the following injunctive relief, starting on the 

Effective Date, that will directly benefit all current and future Spartan consumers: 

• Spartan will not describe in writing or abbreviate the at-issue fee as a “Racer 

Insurance Fee,” “Racer Insur. Fee,” “Insurance Fee,” “Insur. Fee,” or similar 

nomenclature. Spartan specifically retains the right to describe the at-issue fee as an 

“Administrative, Insurance, and Management Fee,” “AIM Fee,” or “Admin Fee” 

during the online event registration process or elsewhere. 

• Spartan will add the following language to current and future marketing and sales 

materials, FAQs, relevant website screens in the registration process, and screen 
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indicators or selectors that describe or are adjacent to the at-issue fee: “The 

Administrative, Insurance, and Management Fee covers a number of different costs 

involved in Spartan events, including administrative and management costs, 

insurance costs and expenses for related risk management and safety measures. This 

fee is not a direct pass-through of third-party costs to the racer and may include 

revenues to Spartan.” 

• Spartan agrees that it will not represent, directly or indirectly, that 100% (or all) of 

the “Administrative, Insurance, and Management Fee” is paid to an insurance 

provider or other third-party. 

[ECF No. 102-3], ¶ III.C 

Accordingly, there is no question that with the full value of all Settlement relief, including 

injunctive relief, the Settlement is fair, adequate, and reasonable and warrants final approval, 

especially in light of the risks attendant to continued litigation of these claims.  

C. Class Counsel’s Fees and Expenses and Named Plaintiff’s Case Contribution Award 

The Court has already designated the law firms of The Moskowitz Law Firm, PLLC and 

Bonnett, Fairbourn, Friedman & Balint, P.C. to serve as Class Counsel for the Settlement Class. 

[ECF No. 107]. Collectively, Class Counsel’s application for attorneys’ fees and expenses for all of 

the law firms involved, including Brown, Readdick, Bumgartner, Carter, Strickland & Watkins, 

LLP, as well as a service award for the named Plaintiff of up to $10,000.00 (subject to Court 

approval), shall not exceed $2,300,000.5 [ECF No. 102-3 at section VIII]. The Court may consider 

whether to approve these awards separate and apart from its analysis of the fairness, reasonableness, 

and adequacy of the Settlement.  

III. PRELIMINARY APPROVAL AND SETTLEMENT ADMINISTRATION 

After the Court preliminarily approved the Settlement and certified the proposed Settlement 

Class, it ordered the parties to implement the Notice plan. [ECF No. 107 at 16–18]. On March 2, 

2021, Spartan disseminated the notice via direct email to the Settlement Class Members as required 

by the Preliminary Approval Order and in substantially the form of the notice attached as Exhibit A 

to the Settlement Agreement. (Sheridan Decl., Exhibit D, at ¶¶ 2–4). In all, Spartan sent 789,239 

emails to Settlement Class Members. Id., ¶ 4. On March 3, 2021, Class Counsel established an 

 
5 Any award of attorneys’ fees and costs will be paid by Spartan’s insurance carriers as part of the 
Settlement. 
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internet website, https://moskowitz-law.com/results/spartan-race, to inform Settlement Class 

Members of the terms of the Agreement, their rights, dates and deadlines, and related information, 

as required by the Preliminary Approval Order.6 Since notice was disseminated and the settlement 

website established, Class Counsel has fielded calls and inquiries from dozens of Class Members 

who voiced their support for the Settlement and Class Counsel answered any questions regarding 

the Settlement administration process. Joint Decl. ¶ 29. 

The deadline for opt-outs or objections is April 7, 2021. As of the date of this filing, the 

parties have received only 5 opt-out requests, representing only .00076% of the Settlement Class, 

and counsel has received one objection. (Sheridan Decl., at ¶¶ 6–7).  

LEGAL ARGUMENT 

I. THIS COURT SHOULD GRANT FINAL APPROVAL OF THE SETTLEMENT. 

Settlement “has special importance in class actions with their notable uncertainty, difficulties 

of proof, and length. Settlements of complex cases contribute greatly to the efficient utilization of 

scarce judicial resources, and achieve the speedy resolution of justice[.]” Turner v. Gen. Elec. Co., 

No. 2:05-cv-186, 2006 WL 2620275, at *2 (M.D. Fla. Sept. 13, 2006) (citation omitted). For these 

reasons, “there exists an overriding public interest in favor of settlement, particularly in class actions 

that have the well-deserved reputation as being most complex.” Lipuma v. Am. Express Co., 406 F. 

Supp. 2d 1298, 1314 (S.D. Fla. 2005) (citation omitted).  

Courts in this circuit consider the following factors: (1) the existence of fraud or collusion 

behind the settlement; (2) complexity, expense and duration of litigation; (3) the stage of 

proceedings at which the settlement was achieved; (4) the likelihood of the plaintiffs’ success on 

the merits; (5) the range of possible recovery; and (6) the opinions of class counsel, class 

representatives, and the substance and amount of opposition received. See Leverso v. SouthTrust 

Bank of Ala., N.A., 18 F.3d 1527, 1530 n.6 (11th Cir. 1994); Saccoccio v. JP Morgan Chase Bank, 

N.A., 297 F.R.D. 683, 691–94 (S.D. Fla. 2014). “In assessing these factors, the Court ‘should be 

hesitant to substitute . . . her own judgment for that of counsel.’” Lipuma, 406 F. Supp. 2d at 1315 

 
6 See Joint Declaration of Adam Moskowitz and Andrew Friedman in Support of Plaintiff’s Motion 
for Final Approval of Class Action Settlement, Class Counsel’s Application for Attorneys’ Fees and 
Expenses, Notice Regarding Service Awards and Incorporated Memorandum of Law at ¶ 28. (“Joint 
Decl.”) (attached as Exhibit E). 
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(quoting In re Smith, 926 F.2d 1027, 1028 (11th Cir. 1991)). Analysis of these factors compels the 

conclusion that this Court should approve the Settlement.  

A. The Settlement is the Product of Good Faith, Informed, and Arm’s-Length 
Negotiations among Experienced Counsel. 

 The first factor for final approval requires this Court to consider whether the Settlement was 

obtained by fraud or collusion among the parties and their counsel. Courts begin with a presumption 

of good faith in the negotiating process. See Saccoccio, 297 F.R.D. at 692 (“Where the parties have 

negotiated at arm’s length, the Court should find that the settlement is not the product of collusion”); 

Hemphill v. San Diego Ass’n of Realtors, Inc., 225 F.R.D. 616, 621 (S.D. Cal. 2004) (“the courts 

respect the integrity of counsel and presume the absence of fraud or collusion in negotiating the 

settlement”). The Settlement terms in this case are the product of significant give and take by the 

settling parties, and were negotiated at arm’s length. The parties participated in an intensive 

mediation with Michael Young, a well-respected mediator with significant experience resolving 

complex cases. Mr. Young conducted multiple mediation sessions throughout December 2020. 

(Joint Decl., ¶¶ 10–14, 33).  

The parties, through regular telephonic and zoom sessions, as well as email communications, 

and with the assistance of Mr. Young, negotiated first the terms of an initial memorandum of 

understanding and then a final Settlement Agreement. Id. Mr. Young has significant experience 

mediating complex commercial suits to resolution, and was involved in every step of the process. 

Id. ¶¶ 10, 33. The very fact of his involvement weighs in favor of approval. See, e.g., Lobatz v. U.S. 

In re Educ. Testing Serv. Praxis Principles of Learning & Teaching, Grades 7-12 Litig., 447 F. 

Supp. 2d 612, 619-20 (E.D. La. 2006) (use of special master to oversee mediation evidenced 

procedural fairness of negotiating process); In re WorldCom, Inc. ERISA Litig., 2004 WL 2338151, 

at *6 (S.D.N.Y. Oct. 18, 2004) (fact that “[a] respected and dedicated judicial officer presided over 

the lengthy discussions from which this settlement emerged” belied any suggestion of collusion). 

The parties’ negotiations were also informed by considerable discovery obtained by Class Counsel 

in litigating these claims.  

B. The Issues Presented Were Highly Complex and Settlement Approval Will Save the 
Class Years of Extremely Costly Litigation in this Court and on Appeal. 
This case involves complex legal claims and defenses brought on behalf of 800,000 

Settlement Class Members, and includes claims for complex deceptive trade practices claims and 

common law unjust enrichment. [ECF No. 15.] Litigating these claims would have undoubtedly 
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proven difficult and consumed significant time, money, and judicial resources. Even if Plaintiff were 

ultimately to have prevailed on class certification and on the merits in this litigation (which Spartan 

contests), that success would likely have borne fruit for the Class only after years of trial and 

appellate proceedings and the expenditure of millions of dollars by both sides. (Joint Decl. ¶ 35); 

see, e.g., In re Oil Spill by Oil Rig Deepwater Horizon in Gulf of Mex., on Apr. 20, 2010, 910 F. 

Supp. 2d 891, 932 (E.D. La. 2012), aff'd, 2014 WL 103836 (5th Cir. Jan. 10, 2014) (“Even assuming 

litigation could obtain the results that this Settlement provides, years of litigation would stand 

between the class and any such recovery. Hence, this second factor weighs strongly in favor of 

granting final approval to the Settlement Agreement.”).  

By contrast, the Settlement provides immediate and substantial relief to the Settlement Class, 

with benefits approximating approximately a hundred percent of Settlement Class Members’ actual 

damages. (Joint Decl. ¶¶ 41–49.) This recovery is extremely favorable, and constitutes an excellent 

result. See, e.g., Beber et al. v. Branch Banking & Trust Co. et al., No. 15-cv-23294 (S.D. Fla.) 

(ECF No. 109) (approving similar settlement with payment percentages of 10%, 8%, and 5%); 

Saccoccio, 297 F.R.D. at 693 (return of 12.5% of premiums charged for FPI with prospective relief 

“very likely exceeds what Plaintiffs could have won at trial”); In re Checking Account Overdraft 

Litig., 830 F. Supp. 2d 1330, 1346 (S.D. Fla. 2011) (range of 9% to 45% of damages was an 

“exemplary” result). These benefits come without the expense, uncertainty, and delay of litigation. 

In light of the costs, uncertainties, and delays of litigating through trial—possibly an appeal—“the 

benefits to the class of the present settlement become all the more apparent.” See Ressler v. 

Jacobson, 822 F. Supp. 1551, 1555 (M.D. Fla. 1992). 

C. The Factual Record Was Sufficiently Developed to Enable Class Counsel to Make a 
Reasoned Judgment Regarding the Settlement. 
Courts consider “the degree of case development that class counsel have accomplished prior 

to settlement” to ensure that “counsel had an adequate appreciation of the merits of the case before 

negotiating.” In re Gen. Motors Pick-up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 813 (3d 

Cir. 1995). At the same time, “[t]he law is clear that early settlements are to be encouraged, and 

accordingly, only some reasonable amount of discovery should be required to make these 

determinations.” Ressler, 822 F. Supp. at 1555. 

Prior to Settlement, Class Counsel had been investigating and litigating these claims related 

to Spartan’s Racer Insurance Fee for over a year, and familiarized themselves thoroughly with the 

facts of this matter. (Joint Decl. ¶¶ 36.) This knowledge led the parties to enter into Settlement 
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discussions. Further, before, during, and after mediation, Class Counsel confirmed details regarding 

Spartan’s marketing and representations regarding the Racer Insurance Fee, the Class members 

affected, and the amount at stake to ensure the Settlement was fair and complete, and to confirm the 

value of the relief provided to the Settlement Class. Id. ¶¶ 30–33, 41–49.  

D. Plaintiff Faced Significant Obstacles to Obtaining Relief. 

“[T]he likelihood and extent of any recovery from the defendants absent … settlement” must 

be considered in assessing the reasonableness of a settlement. See In re Domestic Air Transp. 

Antitrust Litig., 148 F.R.D. 297, 314 (N.D. Ga. 1993); see also Ressler, 822 F. Supp. at 1555 (“a 

court is to consider the likelihood of the plaintiffs’ success on the merits of his claims against the 

amount and form of relief offered in the settlement before judging the fairness of the compromise”). 

Class Counsel and Plaintiff believe they have a compelling case, but also recognize that Spartan 

would have raised significant defenses to all claims. See, e.g., ECF Nos. 44, 63, 95. Although 

Plaintiff and Class Counsel maintain that these defenses lack merit, had litigation continued, 

Plaintiff and Settlement Class Members would have risked not prevailing on their claims. (Joint 

Decl. ¶¶ 3–4, 37–40). Had the parties continued to litigate, Plaintiff could have stood to recover 

nothing on behalf of a nationwide Class.  

E. The Benefits Provided by the Settlement Are Fair, Reasonable, and Adequate When 
Considered Against the Possible Range of Recovery.  
As explained above, the Settlement Agreement provides significant benefits. All Settlement 

Class Members are eligible for either the default option of a free, four-month subscription to the 

Program or the Vouchers for up to four races they registered for. This represents a significant 

recovery for Class Members, making available approximately 100% of claimants’ actual potential 

damages (not factoring in potential multiple damages), which meets and likely exceeds the standards 

established by this and other courts. (Joint Decl. ¶¶ 47–49). Moreover, the agreed-to injunctive relief 

ensures that the alleged violations will be cured going forward. Federal courts hold that settlements 

providing the class with a percentage of the recovery sought in litigation are reasonable in light of 

the attendant risks of litigation. See, e.g., Johnson v. Brennan, No. 10-cv-4712, 2011 WL 4357376 

(S.D.N.Y. Sept. 16, 2011) (“[T]here is no reason, at least in theory, why a satisfactory settlement 

could not amount to a hundredth or even a thousandth part of a single percent of the potential 

recovery.”); see also Behrens v. Wometco Enters., Inc., 118 F.R.D. 534, 542–43 (S.D. Fla. 1988) 

(approving recovery of $.20 per share where desired recovery was $3.50 a share because “the fact 

that a proposed settlement amounts to only a fraction of the possible recovery does not mean the 
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settlement is inadequate or unfair”); Fisher Bros., Inc. v. Mueller Brass Co., 630 F. Supp. 493, 499 

(E.D. Pa. 1985) (approving settlement providing recovery of 0.2% of sales). “Moreover, when 

settlement assures immediate payment of substantial amounts to class members, even if it means 

sacrificing speculative payment of a hypothetically larger amount years down the road, settlement 

is reasonable[.]” Johnson, 2011 WL 4357376, at *12; Linney v. Cellular Alaska P’ship, 151 F.3d 

1234, 1242 (9th Cir. 1998) (“the very essence of settlement is . . . a yielding of absolutes and an 

abandoning of highest hopes”).  

Highlighting the value of the Settlement’s benefits to the Settlement Class is Judge Gold’s 

opinion finally approving a class settlement in David v. Am. Suzuki Motor Corp., No. 08-cv-22278, 

2010 WL 1628362 (S.D. Fla. Apr. 15, 2010), a case involving Suzuki motorcycles allegedly prone 

to catastrophic frame failure. In that settlement, Suzuki agreed to provide class members (1) either 

a $500 credit towards a new motorcycle purchase or a $40 credit towards parts, accessories, or 

service for existing motorcycle, (2) an extension of the frame warranty to 10 years, and (3) an 

agreement to arbitrate with class members for potential monetary awards for alleged damages to 

frames. Id., *2. Judge Gold rejected objections to the settlement finding that automatic enrollment 

in a warranty extension would be valued on the retail price of the relief in the open market and was 

not premised on a class member’s future purchase from defendant. Id., *7.  

Courts around the country have approved class action settlements with similar non-cash 

directly paid settlement benefits, correctly concluding that they are not “coupon settlements.” See 

In re Equifax Inc. Customer Data Sec. Breach Litig., 1:17-MD-2800-TWT, 2020 WL 256132 (N.D. 

Ga. Mar. 17, 2020) (finally approving settlement with relief including an option to select free credit 

monitoring and identity protection services, granting a requested fee of $77.5 million, finding that 

it constituted “less than 1% [of the value of the other non-monetary benefits available to the class] 

when the retail value of the credit monitoring services already claimed by class members is 

included”); see also In re Online DVD-Rental Antitrust Litigation, 779 F.3d 934 (9th Cir. 2015) 

(affirming final approval of a settlement providing $12 gift cards to 1.2 million claimants and 

concluding the settlement was not a “coupon settlement” within the meaning of CAFA); Johnson v. 

Ashley Furniture Industries, Inc., No. 13cv2445 BTM(DHB), 2016 WL 866957 (S.D. Cal. Mar. 7, 

2016) (finally approving a class action settlement where defendant would automatically distribute 

$25 merchandise vouchers to all known class members and to all unknown class members who 

submitted claim forms, concluding the settlement was not a “coupon” settlement under CAFA 

Case 1:20-cv-20836-BB   Document 110   Entered on FLSD Docket 03/24/2021   Page 14 of 22



 

14 
 

because, “class members have choices as to what they may purchase with the voucher and may 

purchase an entire product as opposed to just reducing the purchase price”); Glaberson v. Comcast 

Corp., No. 03-6604, 2015 WL 5582251 (E.D. Pa. 2015) (finally approving a settlement where 

current subscribers could choose either (1) a onetime credit of $15 off their bill or (2) credits from 

a selection of Comcast services, which were valued at their retail value); Dupler v. Costco Wholesale 

Corp., 705 F. Supp. 2d 231 (E.D. N.Y. 2010) (finally approving class action settlement providing 

class members benefits of 1 to 2 free months of Costco membership in exchange for settling claims 

that Costco improperly calculated renewed memberships, valuing the free memberships as a “$38.8 

million direct economic benefit to the class” and approving as reasonable the requested fee award 

of $5,380,000, which amounted to 14% of the value of the settlement and which would be paid 

separately from the settlement benefits); Browning v. Yahoo! Inc., No. C04-01463 HRL, 2007 WL 

4105971 (N.D. Cal. Nov. 16, 2007) (finally approving a settlement including relief of either a free 

credit report worth $5 or two months of free credit monitoring worth $9.95 a month, concluding it 

was not a coupon settlement “because it does not require class members to spend money in order to 

realize the settlement benefit,” even though the relief was not transferable). 

Plaintiff and the Settlement Class faced significant hurdles in litigating their claims to 

resolution, including overcoming Defendants’ defenses, including the potential denial of class 

certification of these claims and potential defeat at trial. Despite these challenges, as a result of the 

Settlement, each Settlement Class Member stands to recover benefits estimated to be worth twice 

the amount of each Racer Insurance Fee paid, or approximately a hundred percent of the amount 

they would be entitled to at trial (without factoring in potential multiple damages). These results are 

clearly reasonable. 

F. The Opinions of Class Counsel, the Class Representatives, and Absent Class Members 
Strongly Favor Settlement Approval. 
A court should give “great weight to the recommendations of counsel for the parties, given 

their considerable experience in this type of litigation.” Warren v. Tampa, 693 F. Supp. 1051, 1060 

(M.D. Fla. 1988). This Court has already found that Class Counsel and Plaintiff will adequately 

represent the Class in this action, and its conclusion was warranted. See Preliminary Approval Order. 

Class Counsel litigated this matter aggressively and competently, reviewed tens of thousands 

of documents, prevailed over Spartan’s Motion to Transfer or Alternatively to Dismiss, and fully 

support the Settlement. Based on this specific experience, and decades of experience in litigating 
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consumer class action lawsuits, it is Class Counsel’s informed opinion that the Settlement is fair, 

reasonable, adequate, and in the best interests of the Settlement Class. (Joint Decl. ¶ 50.) 

As of March 23, 2021, of the approximate 800,000 Settlement Class members, the parties 

have received only five opt out requests and one objection. (Sheridan Decl. ¶¶ 6–7). This 

overwhelming support is evidence of the Settlement’s fairness. See, e.g., Saccoccio, 297 F.R.D. at 

694 (opposition amounting to .018% of the class was termed as “low resistance to the settlement” 

and weighed “in favor of approving the settlement.”); Churchill Village LLC v. Gen. Elec., 361 

F.3d 566, 577 (9th Cir. 2004) (affirming settlement with 45 objections out of 90,000 notices). 

Viewed either independently or taken together, the above factors confirm that the Settlement is fair, 

reasonable, and adequate and in the best interests of the Settlement Class.  

II. THE COURT SHOULD AWARD REASONABLE FEES AND COSTS AND 
RESERVE JURISDICTION ON THE REQUESTED SERVICE AWARD. 
For their extensive work prior to the filing of the complaint and throughout the pre-trial and 

settlement phases of this litigation, Class Counsel seek less than 8.9% of the settlement value made 

available to the Settlement Class (excluding the valuable and important prospective relief), or two 

million two hundred ninety thousand dollars ($2,290,000.00) in attorneys’ fees and expenses.  

A. The Court Should Award the Requested Attorneys’ Fees and Expenses.  

 Class Counsel is entitled to attorneys’ fees for the benefit obtained in the Settlement. See 

Saccoccio, 297 F.R.D. at 695 (“The attorneys’ fees in a class action can be determined based upon 

the total fund, not just the actual payout to the class.”); Casey, No. 12-cv-00820 (N.D.N.Y.) (D.E. 

223); Boeing Co. v. Van Gemert, 444 U.S. 472, 478, 676 (1980); David v. Am. Suzuki Motor Corp., 

No. 08–CV–22278, 2010 WL 1628362 (S.D. Fla. Apr. 15, 2010) (settlement with ascertainable 

benefits may be treated as a common fund to which a percentage fee may be awarded, even if the 

fee is separately paid by the defendant). In the Eleventh Circuit, “attorneys’ fees awarded from a 

common fund shall be based upon a reasonable percentage of the fund established for the benefit of 

the class.” Camden I Condo. Ass'n v. Dunkle, 946 F.2d 768, 774 (11th Cir. 1991); see also Pinto v. 

Princess Cruise Lines, Ltd., 513 F. Supp. 2d 1334, 1339 (S.D. Fla. 2007); In re Sunbeam Sec. Litig., 

176 F. Supp. 2d 1323, 1333 (S.D. Fla. 2001).  

A settlement with ascertainable benefits may be treated as a “common fund” from which a 

percentage fee may be awarded. See Poertner v. Gillette Co., 618 F. App’x 624, 628-29 (11th Cir. 

2015) (per curiam) (finding value of nonmonetary relief and cy pres award to be part of the 

“settlement pie” from which percentage of fund for fee award was calculated); see also Dupler, 705 
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F. Supp. 2d 231 (valuing free Costco membership settlement benefits as a “$38.8 million direct 

economic benefit to the class” and approving as reasonable the requested fee award of 14% that 

value or $5,380,000, which would be paid separately from the settlement benefits); In re Equifax 

Inc. Customer Data Sec. Breach Litig., 2020 WL 256132 (granting requested fee of $77.5 million, 

finding that it constituted “less than 1% [of the value of the other non-monetary benefits available 

to the class] when the retail value of the credit monitoring services already claimed by class members 

is included”); Jones v. United Healthcare Services, Inc., No. 15-cv-61144-RLR, ECF No. 153 (S.D. 

Fla. Feb. 2, 2017) (Rosenberg, J.) (finally approving class action settlement and attorneys’ fee award 

of $2.75 million, conducting a common-fund analysis and finding that the award was a “small 

percentage” of overall benefit obtained for 4,410 class members to receive coverage for Hepatitis C 

treatment); Batista v. Nissan North America, Inc., No. 14-cv-24728-RNS, ECF No. 191 (S.D. Fla. 

June 29, 2017) (Scola, J.) (approving a $3.75 million attorney fee award, representing between 

3.8%–10.1% of the $37 to $99 million value of extended warranties afforded in class action 

settlement). 

“[F]ederal district courts across the country have, in the class action settlement context, 

routinely awarded class counsel fees in excess of the 25 percent ‘benchmark,’ even in so-called 

‘mega-fund’ cases.” Allapattah Servs., Inc. v. Exxon Corp., 454 F. Supp. 2d 1185, 1210 (S.D. Fla. 

2006) (emphasis added; awarding fees of 31½% of settlement fund). Here, the requested percentage 

falls well below the range provided by the Eleventh Circuit. See Camden I, 946 F. 2d at 774 (20%–

50% of the value provided); David, 2010 WL 1628362 at *8 n.15 (20%-50% of common fund is 

“the customary fee in class actions that result in substantial benefits”). 

The Eleventh Circuit’s factors for evaluating the reasonable percentage to award class action 

counsel are (1) the time and labor required; (2) the novelty and difficulty of the questions involved; 

(3) the skill requisite to perform the legal service properly; (4) the preclusion of other employment 

by the attorney due to acceptance of the case; (5) the customary fee; (6) whether the fee is fixed or 

contingent; (7) time limitations imposed by the client or the circumstances; (8) the amount involved 

and the results obtained; (9) the experience, reputation, and ability of the attorneys; (10) the 

“undesirability” of the case; (11) the nature and the length of the professional relationship with the 

client; and (12) awards in similar cases. See Camden I, 946 F.2d at 772 n.3. This Court may also 

consider the time required to reach settlement, the existence of substantial objections and non-
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monetary benefits, and the economics of prosecuting a class action. Id. at 775. As explained below, 

the factors set forth in Camden I support the full award requested. 

1. The Contingent Nature of the Fee, the Financial Burden Carried by Counsel, and 
the Economics of Prosecuting a Class Action Support the 8.9% Award. 

A determination of a fair fee for Class Counsel must include consideration of the contingent 

nature of the fee, the outlay of out-of-pocket expenses by Class Counsel, and the fact that the risks 

of failure and nonpayment in a class action are extremely high. See Pinto, 513 F. Supp. 2d at 1339. 

These factors weigh in favor of awarding Class Counsel approximately 8.9% of the monetary value 

of the benefits obtained. Class Counsel received no compensation during the course of this litigation 

and incurred expenses on behalf of the Class, which they risked losing had Spartan prevailed. (Joint 

Decl. ¶¶ 75–80.) From the time Class Counsel filed suit, there was a real possibility Class Counsel 

would receive no compensation, whatsoever.  

2. The Fee Request Reflects the Market Rate in Complex, Contingent, Litigation.  
A fee of approximately 8.9% of the cash value is below the market for class actions. See 

Saccoccio, 297 F.R.D. at 695 (“20–30% fee that is customary in common fund cases.”). “The 

percentage method of awarding fees in class actions is consistent with, and is intended to mirror, 

practice in the private marketplace where attorneys typically negotiate percentage fee arrangements 

with their clients.” Pinto, 513 F. Supp. 2d at 1340. In private litigation, attorneys regularly contract 

directly with their clients for contingent fees between 25% and 33%. These percentages are the 

prevailing market rates throughout the United States for contingent representation. See id. at 1341 

(citing, inter alia, Kirchoff v. Flynn, 786 F.2d 320, 323 (7th Cir. 1986)). In making a determination 

of what constitutes a fair fee, this Court should be guided by such awards.7 A fee of approximately 

8.9% of the total monetary benefits is well below the range of the customary fee awarded in common 

fund cases. See, e.g., Hamilton v. SunTrust Mortgage, Inc., No. 13-cv-60749 at (D.E. 178) (awarding 

16% of the total monetary benefits). 

 

 
7 See also, e.g., Sawyer v. Intermex Wire Transfer, LLC, 2020 WL 5259094, at *1 (S.D. Fla. Sept. 
3, 2020) (awarding one-third of the common fund); Hanley v. Tampa Bay Sports & Entm't LLC, No. 
8:19-cv-00550-CEH-CPT, 2020 WL 2517766, at *6 (M.D. Fla. Apr. 23, 2020) (“Indeed, district 
courts in the Eleventh Circuit routinely approve fee awards of one-third of the common settlement 
fund.”); Wolff v. Cash 4 Titles, No. 03-cv-22778, 2012 WL 5290155, at *6 (S.D. Fla. Sept. 26, 2012) 
(collecting cases and concluding that 33% is consistent with the market rate in class 
actions); Waters, 190 F.3d 1291 (affirming 33-1/3%). 
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3. The Novelty and Difficulty of the Questions at Issue 

As previously mentioned, this case presents novel questions of law and issues of fact. Class 

action matters are generally complex. Spartan’s defenses regarding differences in representations, 

the purpose of the Racer Insurance Fee, the different state laws at issue, and its various affirmative 

defenses led to significant briefing on class certification and would have led to further briefing on 

the merits, at trial, post-trial, and on appeal. (Joint Decl. at ¶¶ 3, 35–40, 60–62, 69–74). Thus, even 

though Class Counsel successfully reached a settlement with Spartan, the difficulty and associated 

risk of mastering and litigating these issues amply supports the full award requested. Id. 

4. The Skill, Experience, and Reputation of Class Counsel 

This litigation required a high degree of skill and experience. Class Counsel have established 

their skill, experience, and reputation in the record, and in repeated cases before this court. (Joint 

Decl. at ¶ 65–67); Firm Resumes at [ECF No. 102-4]. Class Counsel have many years of experience 

successfully litigating nationally recognized class actions. Beyond that, Class Counsel’s reputation, 

diligence, expertise, and skill are reflected in the results they have achieved. They resolved this 

dispute efficiently despite the potential hurdles presented them and the arguments raised by Spartan 

detailed above. The quality of Class Counsel and their achievement in this case is equally shown by 

the strength of their opponents, Cole, Scott, and Kissane, P.A., and Mintz, Levin, Cohn, Ferris, 

Glovsky and Popeo, P.C., which are excellent defense firms. (Joint Decl. at ¶ 79). This factor thus 

also favors awarding the requested fee.  

5. The Result Achieved for the Class 

The result achieved is a major factor to consider in making a fee award and here, it is 

significant and perhaps best establishes the propriety of the requested fee award. See Hensley v. 

Eckerhart, 461 U.S. 424, 436, (1983) (“critical factor is the degree of success obtained”); Pinto, 513 

F. Supp. 2d at 1342; Behrens, 118 F.R.D. at 547–48 (“The quality of work performed in a case that 

settles before trial is best measured by the benefit obtained.”). In considering the results, courts 

examine the value of both monetary and prospective relief. See Poertner, 618 Fed. App’x at 629; 

Perez v. Asurion Corp., 501 F. Supp. 2d 1360 (S.D. Fla. 2007); LiPuma, 406 F. Supp. 2d at 1323. 

The results here, with Class benefits worth more than $25.6 million in value and the prospective 

relief, are excellent. Spartan is required to provide meaningful disclosures regarding the fee they 

charged (now called the “Administrative, Insurance, and Management Fee” or “AIM Fee”) and other 

injunctive changes. These results are powerful evidence supporting the fee award. 
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6. The Time and Labor of Class Counsel 

Investigating, prosecuting, and settling the claims here demanded time and labor. (Joint 

Decl. ¶¶ 60–65). The complexity of this case required organization by Class Counsel, including 

assignment of work and regular meetings and calls to ensure coordinated, productive work efforts 

to maximize efficiency and minimize duplication of effort. Class Counsel spent over 1,200 hours 

investigating the claims of many potential plaintiffs and in litigating Plaintiff’s and the Class’s 

claims against Defendant in this action. Id. Plaintiff’s counsel investigated their claims and 

allegations through extensive discovery, including the review of thousands of pages of documents 

and the depositions of key Spartan personnel. Id. Further, this Court held an over two-and-a-half-

hour hearing on Plaintiff’s motion for class certification. [ECF No. 97]. This work required a 

significant amount of resources.  

7. The Reaction of the Class to the Settlement. 

To date, the parties have received one objection and only five opt-out requests, which 

supports the fee request. See Pinto, 513 F. Supp. 2d at 1343; (Sheridan Decl. ¶¶ 6–7.)  

B. Notice Regarding Service Awards. 

Plaintiff and Class Counsel hereby acknowledge that a panel of the United States Court of 

Appeals for the Eleventh Circuit issued a ruling in Johnson v. NPAS Solutions, LLC, 2020 WL 

5553312 (11th Cir. Sept. 17, 2020), holding that service awards for class action representatives are 

impermissible.8 Although the Settlement Agreement makes clear that the settlement is in no way 

conditioned upon the granting of any service awards [ECF No. 102-3 at ¶ VIII.], Plaintiff and Class 

Counsel hereby submit that this Court should reserve jurisdiction regarding awarding the service 

award for Plaintiff, unless and until the ruling in NPAS prohibiting service awards is reversed en 

banc, vacated, or overruled on or before the Final Fairness Hearing. Class Counsel will advise this 

Court of the status of NPAS prior to the Final Fairness Hearing.  

 
8 NPAS will not become binding precedent until issuance of the mandate (which has been stayed 
pending a petition for rehearing en banc, which has not yet been ruled on). See, e.g., Nat. Res. Def. 
Council, Inc. v. County of Los Angeles, 725 F.3d 1194, 1203–04 (9th Cir. 2013), certiorari denied, 
572 U.S. 1100 (2014) (explaining that “[n]o opinion of this circuit becomes final until the mandate 
issues”); see also Fed R.App. P. 41(c), 1998 Adv. Comm. Note (“A court of appeals’ judgment or 
order is not final until issuance of the mandate[.]”)); Key Enters. of Del., Inc. v. Venice Hosp., 9 
F.3d 893, 898 (11th Cir. 1993) (“[B]ecause the panel’s mandate had not issued, the panel’s decision 
was never the ‘law of the case.’”).  
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To the extent it is still binding on this Court at the time of final approval, the Parties 

respectfully submit that this Court still approve the Settlement and all of its terms, but not approve 

the service award and retain “jurisdiction for the limited purpose of revisiting the denial of service 

awards if the Eleventh Circuit holds a rehearing en banc in Johnson v. NPAS Sols., LLC and reverses 

its decision,” or another Eleventh Circuit decision overrules NPAS. See Metzler, et al. v. Medical 

Mgmt. Int’l Inc., et al., 2020 WL 5994537 (M.D. Fla. Oct. 9, 2020) (reserving jurisdiction to award 

service awards if NPAS is reversed). Class Counsel could then “move for reconsideration upon such 

a reversal.” Id.  

However, should NPAS be reversed, vacated, or overruled, this Court should approve 

Plaintiff’s service award. The Notice advised Settlement Class Members that Plaintiff would apply 

for a service award not to exceed $10,000 for taking on the risks of litigation, and for Settlement of 

his individual claim as a Settlement Class Member in this Action.  

In instituting this litigation, the Plaintiff acted as a private attorney general seeking a remedy 

for what appeared to be a public wrong. See Pinto, 513 F. Supp. 2d at 1344. Plaintiff aided in the 

investigation of these claims and settlement. (Joint Decl. ¶¶ 51–57). Private class action suits are a 

primary weapon in the enforcement of laws designed for the protection of the public. See Pinto, 513 

F. Supp. 2d at 1344. Approval of this award is warranted as a matter of policy and is appropriate 

under applicable precedents. See Gevaerts v. TD Bank, No. 2015 WL 6751061, at *9 (S.D. Fla. Nov. 

5, 2015) (approving the requested service awards of $10,000); Dorado v. Bank of Am., N.A., 2017 

WL 5241042, at *7 (S.D. Fla. Mar. 24, 2017) (same); Feller v. Transamerica Life Ins. Co., 2019 

WL 6605886, at *14 (C.D. Cal. Feb. 6, 2019) (awarding $10,000 service awards to both class 

representatives and named plaintiffs).  

CONCLUSION 

Plaintiff and Class Counsel respectfully request that the Court grant final approval of the 

Settlement, as well as the application for Class Counsel’s fees and expenses. Further, Plaintiff and 

Class Counsel request that the Court grant the request for a service award should NPAS be reversed, 

vacated, or overruled by the time this Court enters its final order approving the settlement, or 

alternatively deny the request and reserve jurisdiction for Plaintiff and Class Counsel to move for 

reconsideration if NPAS is thereafter reversed, vacated, or overruled. 
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Howard M. Bushman, Esq. 
Florida Bar No. 0364230 
howard@moskowitz-law.com  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on March 24, 2021, I electronically filed the foregoing with the 

Clerk of the Court for the United States District Court, Southern District of Florida, by using the 
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     By: /s/ Adam M. Moskowitz  
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Case No.: 1:20-CV-20836-BLOOM/Louis 
 
AARON FRUITSTONE, on behalf of 
himself and others similarly situated,   
 

Plaintiff,   
 
v.  
 
SPARTAN RACE, INC., 
 

Defendant.  
__________________________________/ 
 

[PROPOSED] ORDER GRANTING FINAL APPROVAL TO CLASS ACTION 
SETTLEMENT AND ENTERING FINAL JUDGMENT 

 
 The claims of Settling Plaintiff Aaron Fruitstone, on behalf of himself and all Settlement 

Class Members, and Defendant Spartan Race, Inc., have been settled pursuant to the Stipulation 

of Settlement dated January 22, 2021 (the “Settlement Agreement”). On February 2, 2021, the 

Court granted preliminary approval of the proposed class action settlement set forth in the 

Settlement Agreement and provisionally certified the Settlement Class for settlement purposes 

only [ECF No. 107].  

On May 7, 2021, the Court held a duly noticed Final Approval Hearing to consider: (1) 

whether the terms and conditions of the Settlement Agreement are fair, reasonable and adequate; 

(2) whether Judgment should be entered dismissing the Settling Plaintiff’s claims on the merits 

and with prejudice, including the claims of Settlement Class Members; and (3) whether and in 

what amount to award Attorneys’ Fees and Expenses to Class Counsel and a Service Award to the 

Settling Plaintiff.   
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THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 

1. The terms and conditions in the Settlement Agreement are hereby incorporated as 

though fully set forth in this Judgment, and unless otherwise indicated, capitalized terms in this 

Judgment shall have the meanings attributed to them in the Settlement Agreement.   

 2. The Court has personal jurisdiction over Settling Plaintiff, the Defendant, and 

Settlement Class Members, venue is proper, the Court has subject-matter jurisdiction to approve 

the Settlement Agreement, including all Exhibits thereto, and the Court has jurisdiction to enter 

this Judgment.  Without in any way affecting the finality of this Judgment, this Court hereby retains 

jurisdiction as to all matters relating to administration, consummation, enforcement, and 

interpretation of the Settlement Agreement and of this Judgment, and for any other necessary 

purpose, including, but not limited to, enforcement of the Releases contained in the Settlement 

Agreement and entry of such further orders as may be necessary or appropriate in administering 

and implementing the terms and provisions of the Settlement.   

3. The Settlement was negotiated at arm’s length by experienced counsel who were 

fully informed of the facts and circumstances of this litigation and of the strengths and weaknesses 

of their respective positions. The Settlement was reached after the Parties had engaged in extensive 

litigation, mediation and negotiations. Counsel for the Parties were therefore well-positioned to 

evaluate the benefits of the Settlement, taking into account the expense, risk and uncertainty of 

protracted litigation with respect to numerous difficult questions of fact and law. 

4. The Court finds that the prerequisites for a class action under Fed. R. Civ. P. 23(a) 

and 23(b) have been satisfied for settlement purposes for the Settlement Class in that: (a) the 

number of Settlement Class Members is so numerous that joinder of all members thereof is 

impracticable; (b) there are questions of law and fact common to the Settlement Class; (c) the 
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claims of Settling Plaintiff are typical of the claims of the Settlement Class Members he seeks to 

represent; (d) Settling Plaintiff and Class Counsel have and will continue to fairly and adequately 

represent the interests of the Settlement Class Members for purposes of the Settlement; (e) the 

questions of law and fact common to Settlement Class Members predominate over any questions 

affecting any individual Settlement Class Member; (f) the Settlement Class is reasonably 

ascertainable; and (g) a class action is superior to the other available methods for the fair and 

efficient adjudication of the controversy. Accordingly, and pursuant to Fed. R. Civ. P. 23, this 

Court hereby finally certifies the Settlement Class. 

5. Pursuant to Fed. R. Civ. P. 23, the Court hereby finally certifies the Settlement 

Class for settlement purposes only, as identified in the Settlement Agreement, which shall consist 

of the following: 

All individuals in the United States who during the Class Period, based on Spartan’s 
records, paid a $14 “Racer Insurance Fee” or “Insurance Fee” in connection with any race 
organized and sponsored by Spartan. Excluded from the Class are (a) Defendant’s board 
members and executive level officers; (b) the federal district and magistrate judges 
assigned to this Action, along with their court staff; and (c) individuals who submit a valid, 
timely exclusion/opt-out request. 

 
6. The Court finally designates the law firms of The Moskowitz Law Firm, PLLC, 

and Bonnett, Fairbourn, Friedman & Balint, P.C. as Class Counsel for the Settlement Class.   

7. The Court finally designates Settling Plaintiff Aaron Fruitstone as the Settlement 

Class representative. 

8. The Court makes the following findings with respect to Class Notice to the 

Settlement Class: 

8.1. The Court finds that the direct distribution of the Class Notice and the 

creation of the Settlement Website for Class Member information, all as provided for in the 

Settlement Agreement and the Preliminary Approval Order, (i) constituted the best practicable 
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notice under the circumstances that was reasonably calculated, under the circumstances, to apprise 

Noticed Class Members of the Settlement, their right to object or to exclude themselves from the 

Settlement, and their right to appear at the Final Approval Hearing; (ii) were reasonable and 

constituted due, adequate and sufficient notice to all persons entitled to be provided with notice; 

and (iii) complied fully with the requirements of Fed. R. Civ. P. 23, the United States Constitution, 

the Rules of this Court, and any other applicable law. 

8.2. Class Counsel has filed with the Court a declaration from Deanna Sheridan,  

Vice President of Spartan Race, Inc., attesting that the Class Notice was emailed to Noticed Class 

Members on March 2, 2021, and Class Counsel attests in their Joint Declaration that the Settlement 

Website was established on March 3, 2021. Adequate Class Notice was given to the Noticed Class 

Members in compliance with the Settlement Agreement and the Preliminary Approval Order. 

9. Persons who wished to be excluded from the Settlement Class were provided an 

opportunity to request exclusion as described in the Class Notice and on the Settlement Website.  

The Court finds that the individual interests of the ____ persons who timely sought exclusion from 

the Settlement Class are preserved and that no person was precluded from being excluded from 

the Settlement Class if he or she so desired. Those persons who timely and properly excluded 

themselves from the Settlement Class are identified in the attached Exhibit 1.   

 10. Defendant has complied with all notice obligations under the Class Action Fairness 

Act, 28 U.S.C. §§ 1715, et seq., in connection with the proposed Settlement. 

11. [description of objections, if any]. The Court finds that the objections to the 

Settlement do not establish that the proposed Settlement is unfair, unreasonable, inadequate, or 

should otherwise not be approved, and are hereby overruled. 

12. By failing to timely file and serve an objection in writing to the Settlement 
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Agreement, to the entry of this Judgment, to Class Counsel’s application for fees, costs, and 

expenses, or to the Service Award to the Settling Plaintiff, in accordance with the procedure set 

forth in the Notice and mandated in the Preliminary Approval Order, Settlement Class Members 

are deemed to have waived any such objection through any appeal, collateral attack, or otherwise.   

13. The terms and provisions of the Settlement Agreement, including all Exhibits 

attached thereto, have been entered into in good faith and, pursuant to Fed. R. Civ. P. 23(e), are 

hereby fully and finally approved as fair, reasonable, adequate as to, and in the best interests of, 

Settlement Class Members. The Court hereby enters judgment approving and adopting the 

Settlement and the Settlement Agreement, fully and finally terminating all Released Claims of all 

Releasing Persons in this Litigation against the Released Parties, on the merits and with prejudice. 

14. Pursuant to Fed. R. Civ. P. 23(h), the Court hereby awards Class Counsel’s 

attorneys’ fees and expenses in the amount of ______________________________ dollars 

($__________) payable by Defendant’s Insurers pursuant to the terms of the Settlement 

Agreement. The Court also [subject to resolution of Johnson v. NPAS Solutions, LLC, 2020 WL 

5553312 (11th Cir. 2020)] awards a Case Contribution Award in the amount of $___________ to 

Settling Plaintiff Aaron Fruitstone, payable by Defendant’s Insurers pursuant to the terms of the 

Settlement Agreement.  Defendant shall not be responsible for, and shall not be liable with respect 

to the allocation among Class Counsel or any other person who may assert a claim thereto, the 

attorneys’ fees and expenses awarded by the Court. 

15. The terms of the Settlement Agreement, including all Exhibits thereto, and of this 

Judgment, shall be forever binding on, and shall have res judicata and preclusive effect in and on, 

all claims and pending and future lawsuits maintained by Settling Plaintiff and each Settlement 

Class Member, as well as each of their respective spouses, family members, executors, 
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representatives, administrators, guardians, wards, heirs, attorneys-in-fact, estates, bankruptcy 

estates, bankruptcy trustees, successors, predecessors, joint tenants, tenants in common, tenants by 

the entirety, co-mortgagors, co-obligors, co-debtors, attorneys, agents and assigns, and all those 

who claim through them or who assert claims (or could assert claims) on their behalf, and all other 

Releasing Persons. 

16. The Release, which is set forth in Section VI of the Settlement Agreement, is 

expressly incorporated herein in all respects and is effective as of the entry of this Judgment.  Each 

of the Released Parties is forever released, relinquished, and discharged by each Releasing Person, 

including all Settlement Class Members, from all Released Claims (as that term is defined below 

and in the Settlement Agreement). 

16.1. The definitions in the Settlement Agreement are incorporated in and are part 

of this Judgment. 

16.2 Each Releasing Party shall, by operation of this Judgment, be deemed to 

have released any and all actions, claims, demands, rights, suits, debts, and causes of action of 

whatever kind or nature against the Released Parties, including damages, costs, expenses, 

penalties, equitable relief, injunctions, and attorneys’ fees, known or unknown, suspected or 

unsuspected, in law or in equity that arise out of or relate to the factual allegations and claims 

asserted in this case individually and/or on a class wide basis. 

16.3 In agreeing to the foregoing Release, Settling Plaintiff, for himself and on 

behalf of Settlement Class Members, shall be deemed to have acknowledged that unknown losses 

or claims could possibly exist and that any present losses may have been underestimated in amount 

or severity. Settling Plaintiff or any Settlement Class Member may hereafter discover facts other 

than or different from those that he/she knows or believes to be true with respect to the subject 
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matter of the Released Claims or the law applicable to such claims may change. Nonetheless, 

Settling Plaintiff and each Settlement Class Member shall be deemed to have irrevocably waived 

and fully, finally and forever settled and released any known or unknown, suspected or 

unsuspected, asserted or unasserted, liquidated or unliquidated, contingent or non-contingent, 

claims with respect to all Released Claims. Further, Settling Plaintiff and each Settlement Class 

Member shall be bound by this Agreement, including by the Releases, and all of their claims in 

the Action asserted against Defendants shall be dismissed with prejudice and released, without 

regard to subsequent discovery of different or additional facts or subsequent changes in the law, 

and regardless of whether unknown losses or claims exist or whether present losses may have been 

underestimated in amount or severity, and even if they never received the Mail Notice of the 

Settlement, did not otherwise have knowledge of the Settlement, or never received Claim 

Settlement Relief. The Settling Parties shall be deemed to have acknowledged that the foregoing 

Releases were bargained for and are a material element of the Settlement Agreement. 

16.4. Released Claims do not apply to new claims arising after the close of the 

Settlement Class Period based on conduct that took place after the close of the Settlement Period.  

Nothing in the Order shall be deemed a release of any Settlement Class Member’s respective rights 

and obligations for such post-Settlement Claims.   

16.5. Settling Plaintiff and Class Counsel have represented and warranted that 

there are no outstanding liens or claims against the Action, and Settling Plaintiff and Class Counsel 

will be solely responsible for satisfying any liens or claims asserted against the Action. 

16.6 Settling Plaintiff and each Settlement Class Member shall be deemed to 

agree and acknowledge that the foregoing Releases were bargained for and are a material element 

of the Settlement Agreement. 
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16.7 The Releases do not affect the rights of Noticed Class Members who timely 

and properly submitted a Request for Exclusion. 

16.8 The Settlement Agreement shall be the exclusive remedy for all Settlement 

Class Members with regards to the Released Claims.  

17. Neither the Settlement Agreement, nor any of its terms and provisions, nor any of 

the negotiations or proceedings connected with it, nor any of the documents or statements referred 

to therein, nor this Judgment, nor any of its terms and provisions shall be: 

17.1. Offered by any person or received against any of the Released Parties as 

evidence or construed as or deemed to be evidence of any presumption, concession, or admission 

by any Released Party of the truth of the facts alleged by any person or the validity of any claim 

that has been or could have been asserted in the Litigation or in any litigation against any Released 

Party, or other judicial or administrative proceeding, or the deficiency of any defense that has been 

or could have been asserted in the Action or in any litigation against any Released Party, or of any 

liability, negligence, fault or wrongdoing of any Released Party; 

17.2. Offered by any person or received against any of the Released Parties as 

evidence of a presumption, concession, or admission of any fault, misrepresentation, or omission 

with respect to any statement or written document approved or made by any of the Released Parties 

or of any other wrongdoing by any of the Released Parties; 

17.3 Offered by any person or received against any of the Released Parties as 

evidence of a presumption, concession, or admission with respect to any liability, negligence, 

breach, fault, omission, or wrongdoing in any civil, criminal, or administrative proceeding in any 

court, administrative agency, or other tribunal;  
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17.4 Offered or received in evidence in any action or proceeding against any of 

the Released Parties in any court, administrative agency, or other tribunal for any purpose 

whatsoever, other than to enforce or otherwise effectuate the Settlement Agreement (or any 

agreement or order relating thereto), including the Releases or this Judgment. 

18. In the event that the Effective Date does not occur, this Judgment shall 

automatically be rendered null and void and shall be vacated and, in such event, all orders entered 

and releases delivered in connection herewith shall be null and void, and the Parties will be restored 

to their positions as of ________________.  

19. This Judgment and the Settlement Agreement (including the Exhibits thereto) may 

be filed in any action against or by any Released Party in order to support any argument, defense 

or counterclaim, including, without limitation, those based on principles of res judicata, collateral 

estoppel, release, good faith settlement, judgment bar or reduction, or any other theory of claim 

preclusion, issue preclusion, or similar defense or counterclaim. 

20. Settling Plaintiff and all Settlement Class Members and their respective spouses, 

family members, executors, representatives, administrators, guardians, wards, heirs, attorneys-in-

fact, estates, bankruptcy estates, bankruptcy trustees, successors, predecessors, joint tenants, 

tenants in common, tenants by the entirety, co-mortgagors, co-obligors, co-debtors, attorneys, 

agents and assigns, and all those who claim through them or who assert claims (or could assert 

claims) on their behalf, have released the Released Claims as against the Released Parties, and 

are, from this day forward, hereby permanently barred and enjoined from directly or indirectly (a) 

filing, commencing, prosecuting, maintaining (including claims or actions already filed), 

intervening in, defending, or participating in (as parties, class members or otherwise) any action 

in any jurisdiction before any court or tribunal based on, arising from, or relating to any of the 
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Released Claims or the facts and circumstances relating thereto, against any of the Released 

Parties; or (b) organizing any Settlement Class Members, or soliciting the participation of any 

Settlement Class Members, for purposes of pursuing any action (including by seeking to 

amend a pending complaint to include class allegations, or seeking class certification in a 

pending action) in any jurisdiction before any court or tribunal based on or relating to any of 

the Released Claims or the facts and circumstances relating thereto. Any person in violation of 

this injunction may be subject to sanctions, including payment of reasonable attorneys’ fees 

incurred in seeking enforcement of the injunction. The foregoing injunction is issued in order to 

protect the continuing jurisdiction of the Court and to effectuate and implement the Settlement 

Agreement and this Judgment. 

21. Settlement Class Members shall promptly dismiss with prejudice all claims, 

actions, or proceedings that have been brought by any Settlement Class Member in any jurisdiction 

that are based on Released Claims pursuant to the Settlement Agreement and this Judgment, and 

that are enjoined pursuant to this Judgment. 

22. The claims of Settling Plaintiff, individually and on behalf of the Settlement Class, 

including all individual claims and class claims presented herein, are hereby dismissed on the 

merits and with prejudice against Defendants without fees (including attorneys’ fees) or costs to 

any party except as otherwise provided in this Judgment. 

 23. Settling Parties are hereby directed to implement and consummate the Settlement 

according to its terms and provisions, as may be modified by Orders of this Court. Without further 

order of the Court, Settling Parties may agree to reasonably necessary extensions of time to carry 

out any of the provisions of the Settlement Agreement, as may be modified by the Preliminary 

Approval Order or this Judgment.   

Case 1:20-cv-20836-BB   Document 110-1   Entered on FLSD Docket 03/24/2021   Page 11 of 12



 

 11 

24.  Pursuant to Rule 54(b), the Court hereby enters Judgment as described herein and 

expressly determines that there is no just reason for delay. Without impacting the finality of this 

Judgment, the Court shall retain jurisdiction over the construction, interpretation, consummation, 

implementation, and enforcement of the Settlement Agreement and this Judgment, including 

jurisdiction to enter such further orders as may be necessary or appropriate. 

DONE and ORDERED in Miami, Florida, this _______ day of ________________, 2021. 
 
 
 

__________________________________________ 
THE HONORABLE BETH BLOOM 
UNITED STATES DISTRICT JUDGE 
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Fruitstone v. Spartan Race, Inc. 
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non-injunctive relief

Id
Id
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injunctive relief
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5Ks, half marathons and marathons, for example, no longer hold the allure they 
used to. Participation in 5Ks was 3.4 million in 2016 and has declined by 13% since 
then, half-marathon participation declined 25% over the same period (down from 
2.9 million), and marathon participation was flat during the same period, 
according to a report released earlier this year on the state of running by 
RunRepeat.com and the International Assn. of Athletics Federations. … 
Participation is up among millennials and women at two of the most popular 
franchises, Spartan Race and Tough Mudder, which will hold 250 and 123 events, 
respectively, this year around the world. The Spartan obstacle course racing series, 
which registered about 1 million racers worldwide in 2017, is on track to see 1.2 
million racers at the starting line by the end of 2019, according to Jonathan Fine, 
a Spartan brand representative. ‘We’ve found the largest growth between the ages 
18 to 29’
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.

“Like most other industries, endurance racing has been hit hard by the pandemic. In 

March, [Spartan] furloughed 75 percent of  [its] staff after losing over $9 million in profits. 

The Endurance Sports Coalition, which, along with Spartan, includes brands like Ironman 

and USA Triathlon, normally has a $3 billion annual economic impact, most of which will 

be lost this year as races are postponed and vendors drop out. Some races, like Ironman, 

Ibid.
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have transferred participants’ registration fees to events later in 2020 or 2021, while 

others have encouraged people to run virtual races, where they create their own, socially 

distanced courses. In an industry where the vast majority of businesses are small mom-

and-pop operations, though, the pandemic could cause many companies to close their 

starting lines for good.”21

Ibid
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ECF No. 107

ECF No. 102

ECF No. 102-3

ECF No. 63

ECF No. 95
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List of Class Settlement Exclusion Requests Received as of March 23, 2021: 

Name Email Date Sent Method Sent

Ronald Roy @gmail.com 3/4/2021 Mail 

Alexander Greimann @gmail.com 3/2/2021 Mail 

Danielle Schaap @gmail.com 3/4/2021 Mail 

Hildee Weiss @gmail.com 3/3/2021 Mail 

Sarah Flores @gmail.com 3/4/2021 Mail 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

Case No.: 1:20-CV-20836-BLOOM/Louis 
 
AARON FRUITSTONE, on behalf of himself  
and all others similarly situated, 
 

Plaintiff,  
v.         CLASS ACTION  
 
SPARTAN RACE, INC.,       
a Delaware Corporation, 
 

Defendant. 
 
 

_____________________________________ 
 

DECLARATION OF ADAM MOSKOWITZ AND ANDREW FRIEDMAN IN SUPPORT 
OF PLAINTIFF’S MOTION FOR FINAL APPROVAL OF CLASS 

 ACTION SETTLEMENT, CLASS COUNSEL’S APPLICATION FOR ATTORNEYS’ 
FEES AND EXPENSES, NOTICE REGARDING SERVICE AWARDS AND 

INCORPRATED MEMORANDUM OF LAW 
 

We, ADAM MOSKOWITZ and ANDREW FRIEDMAN declare as follows: 

1. We are Co-Lead Settlement Class Counsel, and counsel of record for Plaintiff and 

the proposed Settlement Class in this action (“Class Counsel”), and we respectfully submit this 

Declaration in support of Plaintiff’s Motion for Final Approval of Settlement, Class Counsel’s 

Application for Attorneys’ Fees, Notice Regarding Service Awards, and incorporated 

Memorandum of Law. Except as otherwise noted, we have personal knowledge of the facts set 

forth in this declaration, and could testify competently to them if called upon to do so. 

2. In January 2021, after months of hard-fought, arm’s-length negotiations, Plaintiff 

and Defendant executed the Settlement Agreement and Release (“Agreement”) under which 

Defendant has agreed to make available and automatically provide more than $25.6 million in 

economic benefits to Class Members without the need to submit a claim form (unless Class 
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Members wish to opt for alternative economic benefits), as well as significant injunctive relief.1 

We are proud to seek final approval and the reaction from the Class to date has been outstanding. 

3. Plaintiff maintains that the claims asserted in this matter are meritorious, 

Defendant’s attempt to transfer or dismiss this action was unsuccessful, a motion for class 

certification would be successful (and would be upheld on appeal), Defendant’s attempt to win 

summary judgement would be unsuccessful, and Plaintiff would prevail if this matter proceeded 

to trial. This case involved sharply opposed positions on several fundamental and dispositive legal 

and factual issues. The ultimate success of the litigation required Plaintiff to prevail, in whole or 

in part, on all of these issues. Conversely, Defendant’s success on any one of these issues could 

have spelled defeat for Plaintiff and the Settlement Class. Therefore, continued litigation would 

have presented significant risks to attaining a successful judgment, as well as the time and expense 

associated with proceeding to trial, the time and expense associated with appellate review, and the 

countless uncertainties of litigation, particularly in the context of a large and complex litigation. 

4. In light of the risks presented by continued litigation, and taking into account the 

substantial benefits extended to Settlement Class Members under the terms of the Settlement 

Agreement, the Settlement not only provides fair and adequate compensation to Settlement Class 

Members, it also represents a significant achievement benefitting the Settlement Class. 

I. Background of the Litigation and Mediation 

5. Plaintiff initiated this action against Spartan on February 26, 2020. On April 13, 

2020, Plaintiff filed the operative Amended Complaint [ECF No. 15] alleging that Spartan’s 

representations regarding the “Racer Insurance Fee,” objectively construed, would lead a 

reasonable consumer to believe that this mandatory, non-refundable $14 charge is used solely to 

purchase insurance on behalf of the Spartan event registrant.  

6. The Amended Complaint alleges that, in reality, and unknown to consumers, 

Spartan uses the Racer Insurance Fees to defray administrative expenses and as a hidden profit 

center for Spartan. Id., ¶¶ 20–21.  

 
1 All capitalized terms not otherwise defined herein shall have the meanings ascribed to them in 
the Agreement, [ECF No. 102-3], and in the February 2, 2021 Order Granting Motion for 
Preliminary Approval of Class Action Settlement, Conditionally Certifying a Class for Settlement 
Purposes, Directing the Issuance of Class Notice, and Scheduling a Final Approval Hearing, [ECF 
No. 107] (“Preliminary Approval Order”). 
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7. Plaintiff alleges that Spartan’s representations regarding the Racer Insurance Fee 

were deceptive and the class members suffered damage. The Amended Complaint asserts claims 

for violations of the Massachusetts Consumer Protection Law, Massachusetts General Laws, 

Chapter 93A, et seq., and the Florida Deceptive and Unfair Trade Practices Act, §§ 501.201, et 

seq., Florida Statutes.  

8. Spartan filed a Motion to Transfer this case to Massachusetts and an alternative 

Motion to Dismiss. [ECF No. 24]. After extensive briefing and oral argument, the Court denied 

Spartan’s transfer motion, as well as Spartan’s Motion to Dismiss. [ECF Nos. 32, 34, 36]. The 

parties thereafter engaged in extensive discovery, exchanging hundreds of thousands of pages of 

documents and data, conducting several depositions and participating in multiple hearings on 

discovery disputes before Magistrate Judge Lauren Louis.  

9. Plaintiff filed his Motion for Class Certification on September 3, 2020, [ECF No. 

58], which was fully briefed as of December 23, 2020. [ECF Nos. 63–65, 72–73, 95].  

10. In November 2020, the parties moved to stay these proceedings in deference to a 

private mediation before Michael D. Young, an experienced and highly regarded mediator with 

the New York office of JAMS. [ECF Nos. 79, 81]. Declaration of Michael D. Young dated January 

27, 2021 [ECF Nos. 102-2, 103] (“Young Decl.”).  

11. In addition to counsel for the parties, outside coverage counsel for Travelers and 

Chubb, the two insurance carriers providing potential coverage to Spartan for the claims asserted 

in the action, participated actively throughout the mediation. Young Decl., ¶ 8. The mediation was 

hard-fought and protracted, extending over a two-month period during which the parties 

participated in a full-day mediation session and multiple Zoom and telephonic follow on mediation 

sessions. See, e.g., Young Decl. Over the course of the mediation, the parties held numerous 

telephone and Zoom calls with Mr. Young and, as the negotiations progressed, the parties sought 

and obtained several extensions of the stay allowing them to continue their negotiations. See id.; 

see also [ECF Nos. 83–85, 87–88].  

12. At several points during the mediation, the parties reached a near impasse as 

counsel for Plaintiff pressed for enhanced settlement benefits to maximize the recovery for the 

putative class members. Spartan, for its part, emphasized that its insurers were asserting coverage 

defenses and that Spartan currently lacks the financial resources necessary to satisfy the claims 

asserted should Plaintiff fully prevail at trial. Young Decl., ¶ 9. Spartan therefore consistently 
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maintained throughout the mediation process that its precarious financial condition precluded it 

from making any meaningful monetary contribution to any class settlement. Id. 

13. Despite their best efforts, the parties informed the Court on December 22, 2020 that 

they had been unable to reach a mutually satisfactory settlement and the Court lifted the stay and 

reset the class certification hearing. [ECF Nos. 89–90]. On December 29, 2020, the Court heard 

oral argument on Plaintiff’s Motion for Class Certification, [ECF No. 97], at which the Court 

inquired about the status of the settlement negotiations. Counsel informed the Court that although 

their prior efforts had not achieved a settlement agreement, the parties had left open the door for 

further negotiations. After the class certification hearing, the parties continued settlement 

negotiations in the ongoing mediation with Mr. Young. After many weekend and late-night calls 

and Zoom conferences, Mr. Young made a mediator’s proposal, based upon all of the relevant 

circumstances, which the parties accepted. Young Decl., ¶ 11. 

14. Commenting on the mediation process, mediator Young attests that “[t]he proposed 

Settlement is the product of hard-fought arm’s length negotiations … conducted by extremely 

knowledgeable counsel having extensive experience in complex class actions, who were highly 

knowledgeable concerning the claims and defenses asserted in the Action. The caliber of the 

representation of both sides was, in my experience, exemplary.” Id. ¶ 5.  

15. On January 28, 2021, Plaintiff filed an Unopposed Motion for Preliminary 

Approval of Class Action Settlement, [ECF No. 102]. The Court then preliminarily approved the 

Settlement on February 2, 2021. [ECF No. 107]. Thereafter, on February 5, 2021, in compliance 

with the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715, Spartan caused fifty-three (53) 

CAFA Notice Packets to be mailed via Certified U.S. Mail to the U.S. Attorney General, the 

Attorneys General of every state, the District of Columbia, Puerto Rico, and the Virgin Islands. 

(Tucci Decl., attached to the Motion for Preliminary Approval as Exhibit B, at ¶¶ 2–3. To date, 

the parties have not received a single inquiry regarding the Settlement from the CAFA Notice. 

(Id. at ¶ 4.)  

II. The Settlement Terms and Agreement 

A. The Proposed Settlement Class  

16. All individuals in the United States who during the Class Period, based on Spartan’s 

records, paid a $14 “Racer Insurance Fee” or “Insurance Fee” in connection with an event 

organized and sponsored by Spartan. Excluded from the Class are (a) Defendant’s board members 
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and executive level officers; (b) the federal district and magistrate judges assigned to this Action 

and their staff, and (c) individuals who submit a valid, timely exclusion/opt-out request. [ECF No. 

102-3], ¶ II.A.3. 

B. Settlement Relief 

17. This proposed Settlement substantially fulfills the main objectives of this action 

and affords beneficial relief to the Settlement Class Members that certainly falls “within the range 

of potential recovery” through successful litigation of the claims asserted in this action. Although 

Spartan does not admit any fault or liability in the Settlement, Spartan has agreed to provide 

substantial relief to be distributed according to the Settlement Agreement. As described more fully 

below, each Class Member will be entitled to elect to receive either: (a) one four-month free 

membership to the “Spartan+ Membership Program,” or (b) one $5 electronic Voucher per each 

paid registration during the Class Period, up to a maximum of four (4) total electronic Vouchers 

per Class Member.  

18. Plaintiff and his counsel estimate that the value of the Settlement relief made 

available to Settlement Class Members, exclusive of the valuable injunctive relief, is similar (if 

not more) to relief that Class Members might receive, if they were able to certify this case 

nationwide over Spartan’s objections and obtain a favorable jury verdict.2 Moreover, attached to 

the Motion for Final Approval as Exhibit C is the Expert Declaration of forensic accountant 

Soneet Kapila (“Kapila Decl.”), which analyzes the specific value of the Settlement benefits. In 

addition, the Settlement Class Members stand to benefit from the important injunctive relief 

described below. The Court should find such relief to be fair, adequate, and reasonable, especially 

given the risks of success on the merits of Plaintiff’s claims. 

1. The Spartan+ Membership Program (the “Program”) 

19. Each Class member will be provided with a free four-month subscription to the 

Spartan+ Program, unless they select the alternative relief. [ECF No. 102-3], ¶ III.A. While the 

pandemic adversely impacted the operating revenues for Spartan and other companies operating 

mass participation events for which social distancing was not feasible, online or remote fitness 

 
2 This estimate is based on the retail value of the free four-month membership in the Spartan + 
Membership Program, which is available at the election of the Settlement Class Members and as 
the default benefit if a Settlement Class Member does not affirmatively elect the Electronic 
Voucher(s).  
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memberships available through computer or personal device applications or websites have 

flourished and remain a growing industry. (Kapila Decl. ¶ 25). According to an industry analysis 

published in January 2021, the global fitness app market size was valued at “$4.4 billion in 2020 

and is expected to expand at a compound annual growth rate (CAGR) of 21.6% from 2021 to 

2028.” Id. Further, the protracted spread of the COVID-19 pandemic resulting in nationwide 

lockdowns and social distancing norms has precipitated a transition to virtual fitness from 

traditional studios and gyms. Id. The growing awareness regarding health and wellness is also 

driving the market. Id. This, in turn, has vastly increased the downloads and usage of fitness apps. 

Id. 

20. According to a poll conducted in mid-2020, 74% of Americans used at least one 

fitness app or site during quarantine (41% for the first time), and “64% of Americans are now more 

interested in at-home fitness options,” and over half of those now plan on canceling their gym 

memberships for good. Id., ¶ 26. The average American used two fitness apps and took four online 

fitness classes during the lockdown. Id. Further, the global downloads of fitness and health apps 

since 2020 increased by 46%. Id., ¶ 27. This increased usage rate of fitness apps due to a growing 

trend of online fitness training is driving the market globally. Therefore, memberships in a virtual 

fitness program have enjoyed a boost and provide a real and tangible benefit to the Class. Id., ¶ 28.   

21. This new Spartan+ Program subscription, recently launched in March 2021, 

provides significant value to each Settlement Class Member in that it includes: (1) subscription to 

an enhanced Spartan Fit App (formerly $14.99/month),3 including online workouts, training 

programs, activity tracking and more from world class coaches; (2) free shipping and handling for 

merchandise ordered from Spartan’s website; (3) a 20% discount applicable to online merchandise 

purchases; (4) exclusive discounts on select Spartan merchandise available to Spartan+ members4; 

(5) free, downloadable, high-resolution photo downloads (without watermarks) after events; (6) 

access to other “members only” premium content on Spartan’s website; (7) express race day 

registration; (8) a Club Area for post-race recovery; (9) guaranteed start time choice for races; and 

(10) advanced race analysis to help participants with their fitness goals and to complete races. 

 
3 The Spartan Fit app previously launched by Spartan has been enhanced for inclusion in the 
Spartan+ Program.  
4 Currently there is a jacket available to Spartan + Program members for $99, with a retail value 
of $250. 
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(Kapila Decl. ¶ 30). The retail cost of this membership program to the public is $7.99 per month, 

so the four-month free membership has a value to each Settlement Class Member of $32. Id., ¶ 

29. Settlement Class Members are not required to provide any credit card to initiate the Program 

subscription and subscriptions will automatically terminate at the end of four months unless the 

Class Member affirmatively chooses to extend it. [ECF No. 102-3], ¶ III.A. 

22. Plaintiff’s expert, Mr. Kapila, opines that this pricing is a “reasonable market-based 

retail value for the Spartan+ Membership,” which includes benefits that “compare favorably to 

other digital fitness memberships, such as Peloton and Apple+,” and therefore “the value of the 

free Spartan+ Program afforded by the proposed Settlement approximates its retail value of $7.99 

per month or $32 for the four-month free membership period allowed under the Settlement 

Agreement.” (Kapila Decl. ¶¶ 32–39). Thus, “the aggregate market-based retail value made 

available to Class Members for the Spartan+ Program component of the proposed Settlement totals 

$25.6 million.” Id., ¶ 39. 

2. Electronic Vouchers for Free Purchase of Spartan Merchandise 

23. As an alternative to the four-month free subscription to the Program, each Class 

Member may elect to receive one $5.00 electronic Voucher per each event for which they paid a 

full registration fee during the Class Period, up to a total of four (4) electronic Vouchers (for a 

combined value of $20.00). [ECF No. 102-3], ¶ III.B. Each electronic Voucher shall entitle the 

class member to a $5.00 credit towards the purchase of any non-discounted merchandise on 

Spartan’s website. Id. There are currently many non-discounted merchandise items available for 

sale on the Spartan website for $5.00 or less, and Spartan has no intention of removing said items 

as a result of this Settlement. Id.; see also Kapila Decl. ¶¶ 41–44. Electronic Vouchers are fully 

transferable to friends and family and each Voucher will be valid for two (2) years from the date 

of issuance. [ECF No. 102-3], ¶ III.B. Spartan currently sells Spartan Gift Cards in various dollar 

amounts that are utilized in a similar manner as the electronic Vouchers. Thus, “the value of the 

Electronic Voucher afforded by the proposed Settlement approximates its retail value of $5 per 

Electronic Voucher or $20 for the 4 Electronic Vouchers allowed under the Settlement 

Agreement,” for an estimated aggregate value of $10 million. Kapila Decl. ¶¶ 43–44.  

3. Election of Benefits 

24. The Class Notice further informed each Class Member that they had sixty (60) days 

from the date the Class Notice email is sent to make their selection, otherwise the default relief 
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will be the free four-month subscription to the Program. [ECF No. 102-3], ¶ III.B. Due to the fact 

that Spartan’s records contain all information sufficient to identify and directly contact the 

members of the Settlement Class and that there is no Claim Form or Claims Process, to save the 

substantial costs of administration by a third party, Spartan will primarily administer the 

Settlement in good faith and will absorb that cost and with the participation and oversight of Class 

Counsel. If Spartan’s records conflict with information submitted by a claimant, counsel for both 

Parties shall in good faith attempt to resolve the conflict as they have done throughout the pendency 

of this matter. 

4. Injunctive Relief to the Settlement Class 

25. Plaintiff’s main reason for bringing this litigation was so Spartan provides full and 

adequate disclosures regarding the $14 “Racer Insurance Fee.” In addition to providing all Class 

Members with the relief described above, Spartan also agrees to the following injunctive relief, 

starting on the Effective Date, that will directly benefit all current and future Spartan consumers: 

• Spartan will not describe in writing or abbreviate the at-issue fee as a “Racer 

Insurance Fee,” “Racer Insur. Fee,” “Insurance Fee,” “Insur. Fee,” or similar 

nomenclature. Spartan specifically retains the right to describe the at-issue fee an 

“Administrative, Insurance, and Management Fee,” “AIM Fee,” or “Admin Fee” 

during the online event registration process or elsewhere. 

• Spartan will add the following language to current and future marketing and sales 

materials, FAQs, relevant website screens in the registration process, and screen 

indicators or selectors that describe or are adjacent to the at-issue fee: “The 

Administrative, Insurance, and Management Fee covers a number of different costs 

involved in Spartan events, including administrative and management costs, 

insurance costs and expenses for related risk management and safety measures. 

This fee is not a direct pass-through of third-party costs to the racer and may include 

revenues to Spartan.” 

• Spartan agrees that it will not represent, directly or indirectly, that 100% (or all) of 

the “Administrative, Insurance, and Management Fee” is paid to an insurance 

provider or other third-party. 

[ECF No. 102-3], ¶ III.C 
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C. Class Counsel’s Fees and Expenses and Named Plaintiff’s Case Contribution Award 

26. The Court has already designated the law firms of The Moskowitz Law Firm, PLLC 

and Bonnett, Fairbourn, Friedman & Balint, P.C. to serve as Class Counsel for the Settlement 

Class. [ECF No. 107]. Collectively, Class Counsel’s application for attorneys’ fees and expenses 

for all of the law firms involved, including Brown, Readdick, Bumgartner, Carter, Strickland & 

Watkins, LLP, as well as a service award for the named Plaintiff of up to $10,000.00 (subject to 

Court approval), shall not exceed $2,300,000.5 [ECF No. 102-3 at section VIII]. The Court may 

consider whether to approve these awards separate and apart from its analysis of the fairness, 

reasonableness, and adequacy of the Settlement.  

III. Preliminary Approval and Settlement Administration 

27. After the Court preliminarily approved the Settlement and certified the proposed 

Settlement Class, it ordered the parties to implement the Notice plan. [ECF No. 107 at 16–18]. On 

March 2, 2021, Spartan disseminated the notice via direct email to the Settlement Class Members 

as required by the Preliminary Approval Order and in substantially the form of the notice attached 

as Exhibit A to the Settlement Agreement. (Sheridan Decl., attached to the Motion for Final 

Approval as Exhibit D, at ¶¶ 2–4). In all, Spartan sent 789,239 emails to Settlement Class 

Members.  

28. On March 3, 2021, Class Counsel established an internet website, 

https://moskowitz-law.com/results/spartan-race, to inform Settlement Class Members of the terms 

of the Agreement, their rights, dates and deadlines, and related information, as required by the 

Preliminary Approval Order. 

29. Since notice was disseminated and the settlement website established, Class 

Counsel has fielded calls and inquiries from dozens of Class Members who voiced their support 

for the Settlement and Class Counsel answered any questions regarding the Settlement 

administration process. 

IV.  Considerations Supporting Settlement 

A.  There Was No Fraud or Collusion. 

30. Class Counsel negotiated the Settlement vigorously and at arm’s-length. Plaintiff 

was represented by experienced counsel at these arm’s-length negotiations. Settlement 

 
5 Any award of attorneys’ fees and costs will be paid by Spartan’s insurance carriers as part of the 
Settlement.  
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negotiations were informed by the experience of counsel for both sides in the litigation, 

certification, trial, and settlement of nationwide class action cases.  

31. Specifically, Class Counsel investigated their claims and allegations through 

extensive discovery, including the review of thousands of pages of documents and the depositions 

of key Spartan personnel.  

32. Class Counsel’s investigation and review of the information provided by Defendant 

enabled Class Counsel to gain an understanding of the evidence related to central questions in the 

case and prepared them for well-informed settlement negotiations.  

33. Thus, Class Counsel were well-positioned to evaluate the strengths and weaknesses 

of Plaintiff’s claims, as well as the appropriate basis upon which to settle them.  

34. Moreover, the mediation was overseen by Michael Young of JAMS, a highly 

experienced and prominent mediator. Mr. Young has significant experience mediating complex 

commercial suits to resolution and was involved in every step of the process. The settlement 

negotiations and mediation sessions were, at all times, adversarial, and conducted at arm’s length. 

The mediation process and subsequent negotiations spanned many weeks. 

B.  The Settlement Will Avert Years of Highly Complex and Expensive Litigation. 

35. This case involves approximately 800,000 Settlement Class Members who paid a 

$14 Racer Insurance Fee to Spartan. The claims and potential defenses are complex; litigating 

them to resolution would have been difficult and time consuming. Although Plaintiff’s claims have 

been pending for over a year, recovery by any means other than settlement would require additional 

years of litigation in this Court and appellate courts. By contrast, the Settlement provides 

immediate and substantial benefits to the Settlement Class. 

C.  The Factual Record Is Sufficiently Developed to Enable Plaintiff and Class 
Counsel to Make a Reasoned Judgment Concerning the Settlement. 

36. As discussed above, Class Counsel were well-versed in Defendant’s operations 

through considerable discovery in this action prior to Settlement. This afforded Class Counsel 

important insight into the strengths and weaknesses of their claims against Defendants. Before 

settling, Class Counsel had already developed ample information and performed extensive 

analyses from which to assess the probability of success on the merits, the possible range of 

recovery, and the likely expense and duration of the litigation. 

 

Case 1:20-cv-20836-BB   Document 110-5   Entered on FLSD Docket 03/24/2021   Page 11 of 20



11 

D.  Plaintiff Would Have Faced Significant Obstacles to Obtaining Relief. 

37. Plaintiff and Class Counsel are confident in the strengths of their case, but are also 

pragmatic in their awareness of the various defenses available to Defendant and the risks inherent 

to litigation. Indeed, at the time of settlement Plaintiff’s Motion for Class Certification was 

pending.  

38. While Plaintiff and Class Counsel believe they have a compelling case against 

Defendants, Class Counsel is mindful of the fact that Defendant would have advanced significant 

defenses that they would be required to overcome at class certification, summary judgment, trial, 

and eventually on appeal on any merits and class certification. See, e.g., ECF Nos. 44, 63, 95. Class 

Counsel and Plaintiff thus appreciate that, absent a settlement, it would have taken years of 

additional litigation – and overcoming vigorous legal and factual defenses – to bring the action to 

finality. Even then, the outcome would be uncertain. Given the myriad risks attending these claims, 

the Settlement cannot be seen as anything other than a fair compromise.  

39. Protracted litigation carries inherent risks and inevitable delay.  

40. Plaintiff and Class Counsel determined that the benefits of the Settlement reached 

with Defendant clearly outweigh the risks of continued litigation.  

41. The Settlement provides substantial value to the Settlement Class. Such value is 

well within the range of reasonableness.  

42. According to Defendant’s records and Plaintiff’s calculations, the total value of the 

monetary benefits provided by the Settlement is more than $25.6 million.  

43. Here, the Settlement Agreement provides that each Class member who elects to 

receive the Program (or simply does not indicate any selection after receiving the email notice) 

will be provided with a free four-month subscription to the Spartan+ Program. [ECF No. 102-3], 

¶ III.A. 

44. Alternatively, each Class Member may elect to receive one $5.00 electronic 

Voucher per each event for which they paid a full registration fee during the Class Period, up to a 

total of four (4) electronic Vouchers (for a combined value of $20.00). [ECF No. 102-3], ¶ III.B. 

45. The potential Class recovery of approximately $25.6 million represents a 

significant portion of the Class Members’ anticipated total recovery, making available 

approximately 100% of claimants’ actual potential damages (not factoring in potential multiple 
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damages), depending on the final damages calculations had the claims proceeded to trial.  The 

return here is eminently fair.  

46. Finally, Defendants are mandated to provide meaningful disclaimers on their 

products and other injunctive changes which will provide real value to the Class and the consuming 

public. 

E.  The Settlement Amount Is Reasonable Given the Range of Possible Recovery. 

47. The Settlement provides substantial value to the Settlement Class. Such value is 

well within the range of reasonableness. Under the Settlement, Plaintiff and the Settlement Class 

have recovered economic benefits valued at over $25.6 million, which represents approximately 

100% of claimants’ actual potential damages (not factoring in potential multiple damages), 

depending on the final damages calculations had the claims proceeded to trial. 

48. While it is certainly possible that the maximum recoverable damages at trial for all 

claims could exceed the amount of the Settlement, this assumes complete acceptance of Plaintiff’s 

liability and damage evidence on a class-wide basis. Given the obstacles and uncertainties of 

continued litigation, Class Counsel believe the proposed settlement represents an outstanding 

recovery for the Class who otherwise may have not recovered anything. 

49. The Settlement also helps Class Members by providing for significant and real 

injunctive relief.  

F. The Opinions of Class Counsel, Class Representatives, and Absent Class 
Members Strongly Favor Approval of the Settlement. 

50. Class Counsel believe that this Settlement is extraordinary and clearly deserving of 

final approval. Moreover, opposition to the Settlement has been de minimis. As of March 23, 2021, 

the parties received 1 objection and 5 exclusion requests. (Sheridan Decl. ¶¶ 6–7).  

 IV.  Service Awards 

51. Defendant also agreed to not oppose an application for a case contribution award 

not to exceed $10,000 to Class Representative Aaron Fruitstone for taking on the risks of litigation, 

and for Settlement of his individual claims as a Settlement Class Member in this Action. If the 

Court approves the award, it will be paid over and above the settlement amounts available for 

Class Members, and in addition to the relief the Class Representative will be entitled to under the 

terms of the Settlement.  
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52. Service awards compensate named plaintiffs for the services they provided and the 

risks they incurred during the course of the class action litigation. Courts have consistently found 

service awards to be an efficient and productive way to encourage members of a class to become 

class representatives. 

53. The factors for determining a service award include: (1) the actions the class 

representatives took to protect the interests of the class; (2) the degree to which the class benefited 

from those actions; and (3) the amount of time and effort the class representatives expended in 

pursuing the litigation. 

54. The above factors, as applied to the Action, demonstrate the reasonableness of a 

service award to the Class Representative. Among other things, the Class Representative took 

numerous actions and provided substantial assistance to Class Counsel by locating and forwarding 

documents and information, sitting for deposition, and engaging in conferences with Class 

Counsel.  

55. The Class Representative not only devoted time and effort to this litigation, but the 

end result of his efforts (and those of counsel) was a substantial benefit to the Class. The Class 

Representative should be compensated for their service. 

56. Class Counsel hereby acknowledge that last year a panel of the United States Court 

of Appeals for the Eleventh Circuit issued a ruling in Johnson v. NPAS Solutions, LLC, No. 18-

12344, 2020 WL 5553312 (11th Cir. Sept. 17, 2020). In NPAS, the Eleventh Circuit held that 

service awards for class action representatives are impermissible. 

57. Although the Settlement Agreement makes clear that the settlement is in no way 

conditioned upon the granting of any service awards [ECF No. 102-3 at ¶ VIII.], Class Counsel 

does not intend to seek a service award for Plaintiff unless the ruling in NPAS prohibiting service 

awards is reversed, vacated, or overruled on or before the final approval hearing. Class Counsel 

will advise this Court of the status of NPAS prior to the Final Fairness Hearing. To the extent NPAS 

is still binding on this Court at the time of final approval, Class Counsel respectfully requests that 

this Court could still approve the settlement and all of its terms, but also deny approval of 

specifically a service award and retain “jurisdiction for the limited purpose of revisiting the denial 

of service awards if the Eleventh Circuit holds a rehearing en banc in Johnson v. NPAS Sols., LLC 

and reverses its decision,” or another Eleventh Circuit decision overrules NPAS. See Metzler, et 

al. v. Medical Management International, Inc., et al., Case No 19-02289-VMC-CPT, 2020 WL 
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5994537 (M.D. Fla. October 9, 2020) (reserving jurisdiction to award service awards if NPAS is 

reversed). Class Counsel could then “move for reconsideration upon such a reversal.” Id. However, 

should NPAS be reversed, vacated, or overruled, the Court should approve the service award for 

Plaintiff. The detailed notice advised Class Members that Plaintiff would apply for a service award 

not to exceed $10,000 for taking on the risks of litigation, and for Settlement of his individual 

claims as a Settlement Class Member in this Action. To date, no class member has filed an 

objection to this reasonable request. 

V.  Class Counsel’s Attorneys’ Fees 

58. Pursuant to the Settlement, Class Counsel are entitled to request that the Court 

award attorneys’ fees up $2,290,000.00 which is roughly 8.9% of the monetary value of the 

Settlement’s benefits. If the value of the injunctive relief is included, the percentage is even lower.6 

Defendant has agreed not to oppose Class Counsel’s request for attorneys’ fees and expenses. Id. 

The Parties negotiated and reached this agreement regarding attorneys’ fees and expenses only 

after reaching agreement on all other material terms of this Settlement. 

59. As indicated in the Court-approved Notice disseminated to the Settlement Class, 

and consistent with standard class action practice and procedure, Class Counsel request a fee 

amounting to $2,290,000.00, inclusive of all litigation costs and expenses. 

A. The Claims against Defendants Required Substantial Time and Labor. 

60. Investigating, prosecuting, and settling the claims here demanded considerable time 

and labor. The complexity of this case required organization by Class Counsel, including 

assignment of work and regular meetings and conference calls to ensure coordinated, productive 

work efforts to maximize efficiency and minimize duplication of effort. Class Counsel spent over 

 
6 See Poertner v. Gillette Co., 618 Fed. App’x 624 (11th Cir. 2015) (class counsel fees properly 
awarded based on percentage of total “settlement pie,” including injunctive relief and cy pres 
award); Staton v. Boeing Co., 327 F.3d 938, 974 (9th Cir. 2003) (“[C]ourts should consider the 
value of the injunctive relief obtained as a relevant circumstance in determining what percentage 
of the common fund class counsel should receive as attorneys' fees.”) (internal quotation and 
citation omitted); Perez v. Asurion Corp., 501 F. Supp. 2d 1360 (S.D. Fla. 2007); Sheppard v. 
Consol. Edison Co. of N.Y., Inc., 2002 WL 2003206, at *7 (E.D.N.Y. Aug. 1, 2002) (in valuing 
total settlement for percentage-based attorneys' fee award, court included $6.745 million in 
monetary relief and “an estimated $5 million in non-monetary, injunctive relief”); Steiner v. 
Williams, 2001 WL 604035, at *4 (S.D.N.Y. May 31, 2001) (“Although the settlement in this 
action did not involve the payment of money by the defendants, counsel may nonetheless recover 
a fee if the settlement conferred a substantial non-monetary benefit.”). 
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1,200 hours investigating the claims of many potential plaintiffs and in litigating Plaintiff’s and 

the Class’s claims against Defendant in this action.  

61. Class Counsel litigated this action tenaciously, including defeating Spartan’s 

motion to transfer this action to Massachusetts, or alternatively to dismiss this action with 

prejudice. [ECF Nos. 24, 32, 34, 36]. 

62. Class Counsel expended significant resources researching and developing the legal 

claims at issue.  

63. Class Counsel prepared for and participated in many meetings and conference calls 

in an attempt to settle the action. After the Parties executed a term sheet, Class Counsel engaged 

in protracted discussions and drafting over the terms of the Settlement Agreement, Notice, and 

claim forms. In addition, Class Counsel had continued communications with Defendants, pending 

final approval of the Settlement.  

64. Further, the Settlement requires a continuing role for Class Counsel after final 

approval, in reviewing the payments made to Class Members, as well as any denied claims and 

reasons for denial. Class Counsel have negotiated a procedure to resolve any disagreements with 

Defendants regarding denied claims and will not involve the Court unless those procedures fail to 

result in a mutually agreeable solution. Class Counsel have responded to many Class Member calls 

and written inquiries concerning the Settlement and will continue to do so. Finally, Class Counsel 

will be responsible for responding to any appeals that may be filed and for handling all other post-

approval proceedings. These substantial efforts justify awarding Class Counsel the requested fee. 

65. All told, Class Counsel’s steadfast and coordinated work paid great dividends for 

the Settlement Class. Each of the above-described efforts was essential to achieving the Settlement 

currently before the Court. Taken together, the time and resources Class Counsel devoted to 

prosecuting and settling this action of nationwide importance justify the fee we are now seeking. 

B.  The Issues Involved Were Novel and Difficult and Required the Exceptional Skill 
of a Highly Talented Group of Attorneys. 

66. The Court has witnessed the high quality of Class Counsel’s legal work, which has 

conferred a significant benefit on the Settlement Class in the face of daunting litigation obstacles. 

As the Court is aware, it is extremely challenging to establish liability based upon the facts at issue 

in this litigation. This complex action requires the acquisition and analysis of specific science and 

economic data – and the efforts of highly skilled lawyers.  
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67. Indeed, litigation of a case like this requires counsel highly trained in class action 

law and procedure as well as the specialized issues these cases present. All of the lawyers 

representing Plaintiff possess these attributes, and their participation as Class Counsel added 

significant value to the representation of this Settlement Class consisting of millions of individuals. 

The record before the Court establishes that the Action involved a wide array of complex 

challenges, which Class Counsel met at every juncture based on their extensive experience in 

complex litigation and class action litigation. 

68. In assessing the quality of representation by Class Counsel, the Court also should 

consider the quality of their opposing counsel. Throughout this litigation, Defendant has been 

represented by extremely able and diligent attorneys. These were worthy, highly competent 

adversaries. 

C.  The Claims against Defendants Entailed Considerable Risk. 

69. There have been vigorous defenses to similar claims in other actions denying any 

and all liability and similar defenses have been raised in this Action. The time and expense 

demands required to prepare to work on this for Class Counsel were daunting, to say the least, and 

obviated their ability to work on numerous other matters. Class Counsel’s success under these 

circumstances thus represents a genuine milestone. 

70. Prosecuting the Action was risky from the outset. While several risks existed, Class 

Counsel limit the discussion to the most serious risks. 

71. First, the possibility that this Court would dismiss this action in its entirety based 

upon arguments that would be raised by Defendants in their motions to dismiss.  

72. Second, the Court could have denied class certification on a variety of issues raised 

by Defendant and by the Court at the hearing on Plaintiff’s Motion for Class Certification. 

73. Each of these risks, standing alone, could have impeded Plaintiff’s successful 

prosecution of these claims at trial (and in any appeal).  

74. Together, they overwhelmingly demonstrate that Plaintiff’s claims against 

Defendant were far from a “slam dunk” and that, in light of all the circumstances, the Settlement 

achieves an excellent class-wide result. 
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D.  Class Counsel Assumed Substantial Risk to Pursue the Action on a Pure 
Contingency Basis, and Were Precluded From Other Employment as a Result. 

75. Class Counsel prosecuted the Action entirely on a contingent fee basis. In 

undertaking to prosecute this complex action on that basis, Class Counsel assumed a significant 

risk of nonpayment or underpayment. That risk warrants the requested fee. 

76. Public policy concerns – especially ensuring the continued availability of 

experienced and capable counsel to represent classes of injured plaintiffs whose individual claims 

would defy vindication – further justify the requested fee award. 

77. Because of the nature of a contingent practice where cases are predominantly “big 

cases” lasting for years, not only do contingent firms have to pay regular overhead, but they also 

have to advance the substantial expenses of litigation of this kind. The financial burden on counsel 

bringing contingent fee cases is far greater than on a firm that is paid on an ongoing basis. 

78. The above does not take into consideration the possibility of no recovery. It is not 

unusual to spend tens of thousands of hours on losing efforts. Prosecutions without recovery are 

exceedingly expensive. While the Court must focus on the reasonableness of the fees to be paid in 

this case, the fees and expenses that go unpaid when the cases are dismissed should not be ignored.  

79. The progress of the Action to date readily demonstrates the inherent risk that Class 

Counsel faced in taking these cases on a contingency fee basis. Despite Class Counsel’s ongoing 

effort in litigating before this Court, Class Counsel remain completely uncompensated for the time 

and expenses they have invested. Uncompensated expenditures of this magnitude can severely 

damage or even destroy law firms. There can be no reasonable dispute that the Action entailed 

substantial risk of nonpayment and resulting financial harm for our practices. 

80. Furthermore, the time Class Counsel spent on the Action was time that they could 

not spend on other matters. This factor thus strongly militates in favor of Class Counsel’s requested 

fee. 

E.  Class Counsel Have Achieved an Excellent Result. 

81. The result Class Counsel achieved is outstanding. Instead of facing additional years 

of costly and uncertain litigation, Settlement Class Members will receive an immediate and 

automatic benefit from the potential economic settlement benefits of over $25.6 million, which 

represents approximately 100% of claimants’ actual potential damages (not factoring in potential 

multiple damages), depending on the final damages calculations had the claims proceeded to trial. 
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The number is much higher when one considers the injunctive relief obtained. The Settlement 

represents an exceptional achievement by any measure. 

F.  The Requested Fee Comports with Customary Fees Awarded in Similar Cases. 

82. The fee requested here matches the fee typically awarded in similar cases. As 

legions of decisions have recognized, a fee award of 30% or more of a common benefit is well 

within the range of a customary fee. The fee requested is only just under 8.9% (without any 

consideration of the injunctive relief). Moreover, the requested fee falls squarely below the range 

of awards made in numerous cases brought in this Circuit and District. 

G.  Other Factors Also Favor Approving Class Counsel’s Fee Request. 

83. Other factors likewise support granting Class Counsel’s fee request. As noted, the 

burdens of this litigation have precluded Class Counsel’s pursuit of other cases. The relatively 

small size of the firms representing Plaintiff, and the major commitment involved in accepting this 

representation, precluded Class Counsel’s firms from working on other matters and accepting other 

representations. In addition, Class Counsel’s fee request is firmly rooted in the economics of 

prosecuting a class action. Camden I Condo. Ass’n v. Dunkle, 946 F.2d 768, 775 (11th Cir. 1991). 

Without adequate compensation and financial reward, cases such as this simply could not be 

pursued. 

VI. Conclusion 

84. Class Counsel are well aware of the strengths and weaknesses of their case, the 

principles of law applicable to the disputed issues, and the relative risks of continuing to prosecute 

the litigation and believe the Settlement obtained is an excellent result. For the reasons set forth 

above and in the accompanying memoranda, Class Counsel respectfully submit that the Settlement 

is fair, reasonable, and adequate and should be approved. In addition, the amount of attorney’s fees 

expenses and service award agreed upon by the Parties is fair and reasonable and should be 

approved by the Court. 
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I declare under penalty of perjury of the laws of Florida and the United States that the 

foregoing is true and correct, and that this declaration was executed in Miami-Dade County, 

Florida on March 24, 2021. 

By: /s/ Adam M. Moskowitz  
Adam M. Moskowitz 

 

 
 

I declare under penalty of perjury of the laws of Arizona and the United States that the 

foregoing is true and correct, and that this declaration was executed in Maricopa County, Arizona 

on March 24, 2021. 

By: /s/ Andrew Friedman  
Andrew Friedman 
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